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Attorneys for Petitioner

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL
DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF JEROME

JAMI DEAN CHARBONEAU,

Petitioner,

v.
THE STATE OF IDAHO,

Respondent.

_ _ _ _ _ _ __

)
)
)
)
)
)
)
)
)

Case No. CV-2011-638

SUPPLEMENT AL AFFIDAVIT OF
JOHN C. LYNN IN SUPPORT OF
PETITIONER'S MOTION FOR
SUMMARY JUDGMENT

STATE OF IDAHO )
:ss
County of Ada
)
JOHN C. LYNN, having been first duly sworn upon oath, depose and say as follows:
1. I am co-counsel of record for the Petitioner in the above post-conviction proceeding.

SUPPLEMENTAL AFFIDAVIT OF JOHN C. LYNN IN SUPPORT OF PETITIONER'S MOTION FOR
SUMMARY JUDGMENT - 1
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.2. Attached hereto are true and correct copies of the following identified and described
EXHIBITS.
SUPPLEMENTAL EXHIBIT Q: Excerpts of trial testimony of TIRA ARBAUGH

'

DATED This _ll_ day of September, 2014.
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SUBSCRIBED AND SWORN TO Before me, a Notary Public in and for said State, this

1L day of September, 2014.
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CERTIFICATE OF SERVICE

,,,,,,, .. , 11 " ' ' ' '

I HEREBY CERTIFY That on this _L"'\.day of September, 2014, I served a true and
correct copy of the foregoing document, as indicated below:
KENNETH K. JORGENSEN
Deputy Attorney General
Special Prosecuting Attorney
State of Idaho
700 W. State St. 4th Floor
P. 0. Box 83720
Boise, ID 83720-0010

.Y
o
o
o
o

U.S. Mail, postage prepaid
Hand Delivery
Federal Express
Electronic Mail
Facsimile
208.854.8083

\

DATED This ___l__k day of September, 2014.

SUPPLEMENTAL AFFIDAVIT OF JOHN C. LYNN IN SUPPORT OF PETITIONER'S MOTION FOR
SUMMARYJUDGMENT-2
2 of 686

,. '
JOHNC.LYNN
Attorney at Law
6661 N. Glenwood
Boise ID 83714
208.860.5258
jolrn@johnlynnlaw.com
ISB #1548

...

'

BRIAN M. TANNER
Tanner Law PLLC
13 7 Gooding St. West
Twin Falls, ID 83301
208.735.5158
ISB# 7450
Attorneys for Petitioner

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL
DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF JEROME

JAMI DEAN CHARBONEAU,
Petitioner,
V.

THE STATE OF IDAHO,

Respondent.

I.,

)
)
)
)
)
)
)
)

Case No. CV-2011-638

MOTION FOR ORDER
OF TRANSPORT

COMES NOW the above-named Petitioner, by and through his co-counsel of record,
JOHN C. LYNN, and hereby moves this Court for an order transporting Petitioner to the Jerome
County Courthouse for a hearing set September 19, 2014, at 2:00 p.m. upon Petitioner's
MOTION FOR SUMMARY JUDGMENT. This is a critical hearing in the above matter and
Petitioner desires to be in attendance in order to be fully apprised of the proceedings and
MOTION FOR ORDER OF TRANSPORT - 1
3 of 686

. ,

substance of the parties ' respective positions on the MOTION.

The Court appears to have

discretion to order the requested transpo1t and the State indicated at the status conference held on
August 8, 2014 that it would defer to the Court's discretion on the matter.

DATED This _l_Lcday of September, 2014.

JO
v counsel for Petitioner

CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on this J.lAay of September, 2014, I served a true and
c01Tect copy of the foregoing document, as indicated below:
KENNETH K. JORGENSEN
Deputy Attorney General
Special Prosecuting Attorney
State ofldaho
700 W . State St. 4111 Floor
P. 0. Box 83720
Boise, ID 83720-0010

/
o
o
o
o

U.S. Mail, postage prepaid
Hand Delivery
Federal Express
Electronic Mail
Facsimile
208.854.8083

I

DATED This ___L1.day of September, 2014.
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL
DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF JEROME

JAMI DEAN Cl:-IARBONEAU>
Petitioner,
V.

THE STATE OF IDAHO,
Respondent.

_ _ __ __ _ _ _

)
)
) Case No. CV-2011-638
)
) ORDERFORTRANSPORT
) OF TRANSPORT
)
)
)

THIS COURT Having considered the PETITIONER'S MOTION FOR ORDER OF
TRANSPORT to the hearing set for September 19 2014, where arg uments wi ll be held upon
PETITIONER' S MOTIO

ORDER FOR TRANSPO RT -

FOR SUMI\llARY JUDGIYIENT, and good cause appearing;

I
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IT IS HEREBY ORDERED That the Sh riff of Jerome County is commanded to
transport the Petitioner, JAIMI CHARBONEA . lo the Jerome · unty Courth use from the
Idaho late Penitenliary (I Cl) for a hearing to be held on September 19, 2014, at 2:00 p.m.

DATED This ~

day of eptember, 2014.

District Judg
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO,
IN AND FOR THE COUNTY OF JEROME
Civil Minute Entry
Jaimi Dean Charboneau vs State of Idaho
CV 2011-638
DATE: 9-19-14
Honorable Robert Elgee, District Judge presiding
Sue Israel, Court Reporter
Traci Brandebourg, Minute Clerk
Courtroom: District Court #2
MATTER BEFORE THE COURT: Motion for Summary Judgment

2:13 p.m.
This being the time and place set for a motion for summary judgment, court
convenes.
Mr. John Lynn and Mr. Brian Tanner(2:44 p.m) are present and appearing on behalf
of the Petitioner (Incarcerated)
Mr. Ken Jorgensen, Attorney General's Office, appearing on behalf of the State.
1:13 p.m.
Court calls case. Notes Mr. Tanner went to Blaine County instead of Jerome County.
Has read all of the briefs and many if not most of the attachments.
1:24 p.m.

Mr. Jorgensen infor ms the Court that he received the reply brief from Mr. Tanner.
Hasn't had a chance to review due to receiving it today. Objects to it.

2:15 p.m.
Court has reviewed Mr. Tanner's reply bri.ef. Doesn't believe any new points of law
were raised. Believes Mr. Jorgensen would like to respond to it. Will reserve any
ruling on the reply brief.
2:17 p.m.
Mr. Lynn addresses the Court regarding his motion for summary judgment.
Responds to inquiry of the Court. Addresses the issue of the Arbaugh letter.
2:52 p.m.
Mr. Jorgensen objects-Mr. Lynn responds-no ruling.
2:56 p.m.
Mr. Lynn continues with his motion for summary judgment.

District Court Minute Entry

1
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3:22 p.m.
Mr. Jorgensen responds to the Petitioner's motion for summary judgment.
Responds to inquiry of the Court. Requests denial of the motion.
3:57 p.m.
Court inquires of Mr. Jorgensen.
3:58 p.m.
Mr. Jorgensen responds.

4:11 p.m.
Court takes brief recess.

4:23 p.m.
Back on the record.

4:23 p.m.
Mr. Tanner addresses the Court. Submitted supplemental response. Responds to
inquiry of the Court.

4:35 p.m.
Court inquires of Mr. Lynn.

4:35 p.m.
Mr. Lynn responds.

4:43 p.m.
Mr. Jorgensen addresses the Court.

4:46 p.m.
Court responds. Addresses the parties. Will give some conclusions. If Mr. Jorgensen
finds that Exhibit C was subject to a prior post-conviction action then Mr. Jorgensen
needs to file a brief by October 15, 2014. Also briefing by Mr. Lynn.

5:02 p.m.
Mr. Jorgensen inquires of the Court. Requests the opportunity not just briefing but
with evidence.

5:04 p.m.
Court responds. Reviews with conclusions, 4 or 5 pages. Written decision after
October 15. Not going to have another hearing, unless there is another reason too.
Defendant is entitled to post-conviction relief. No need for another hearing. No
need to give to another judge. Going to vacate the sentence and order a new
sentencing within 90 days. No order will be entered yet and until briefings have
come in. Mr. Charboneau is to be held in the county jail.

District Court Minute Entry
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5:40 p.m.
Mr. Lynn addresses the Court. Requests the Court to consider bail.

5:40 p.m.
Mr. Jorgensen responds. There isn't a final order vacating the sentence. Will be an
appeal and a stay. Bail would be inappropriate.
5:42 p.m.
Court will make determination after sentencing. May have the authority to grant
bail pending sentencing, but not sure. Denies bail at this point.
5:43 p.m.
Mr. Lynn addresses the Court.
5:43 p.m.
Court hasn't reached final conclusion yet. Just oral ruling at the moment.
5:44 p.m.
Mr. Lynn inquires of ordering a new trial.

5:44 p.m.
Court responds. Questions of Brady violations. New question that Petitioner shot
Ms. Arbaugh. The question is the sentence.
5:47 p.m.
Mr. Lynn addresses the Court. Thinks the Court has it wrong.

5:49 p.m.
Court responds. Not going back to retry the case. Appropriate remedy is to
resentence.

5:50 p.m.
Mr. Lynn inquires about the procedure.
5:50 p.m.
Court will make ruling after October 15 and decision in November then go to
sentencing.

5:51 p.m.
Mr. Jorgensen addresses the Court.

5:51 p.m.
Court in Recess.
End MinuterJnt ~
Attest:_----"'=~
'--Traci Brandebourg

District Court Minute Entry
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JOHN C. LYNN
Attorney at Law
6661 N. Glenwood
Boise, ID 83714
208.860.5258
john@johnlynnla\, .com
TSB #1548
BRIAN M. D\NNER
Tanner Law PLLC
401 Gooding t. N. Suite l 07
Twin Falls, ID 83301
208. 735.5158
ISB# 7450
Attorneys for Petitioner
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Petitioner.

Case No. CV I l-638

\I,

STATE OF ID AHO

PPL EME T L RE PO SET
T TE'S
BRIEF IN OPPOSITI N TO SUM 1/\R Y
.JUDGMENT

Respondent.

COME

OW the abo e-named Petitioner, by and through his co-counsel of record,

BRIAN M. TANNER, and hereby submits his SUPPLMENTAL RESPONSE TO STATE'S
BRIEF fN OPPOSITION TO SUMMARY JUDGMENT.
There are several reasons why the Tira letter should cause the Cowt grave concern. This
memorandum will attempt to explain why the letter is material and prejudicial.
The Supreme Comt held in Brady v. Ma,yland that withho lding exculpatory evidence
iolates due process where the evidence is material either to guilt or punislunent. Exculpatory
SUPPLEMENT AL RESPONSE TO STATE'S BRIEF IN OPPOSITION TO MOTION FOR
SUMMARY JUDGMENT - l
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evidence is material if there is a reasonable probability that the conviction or sentence would
have been different had these materials been disclosed. Strickler v. Greene 527 U.S. 263,296
( 1999). This evidence includes statements of witnesses and evidence that could allow the
defense to impeach the credibility of a prosecution witness. Banks v. Dretke 540 U.S. 668
(2004).
A showing of acquittal is not necessary in order to demand a new trial. "A showing of

materiality does not require demonstration by a preponderance that disclosure of the suppressed
evidence would have resulted ultimately in the defendant's acquittal." Kyles v. Whitley, 514
U.S. 419,434 (1995) (citing United States v. Bagley, 473 U.S. 667, 682(1985)). Instead in order
to request a new trial it is sufficient to show that the discovery of exculpatory evidence
undermines confidence in the verdict. "The question is not whether the defendant would more
likely than not have received a different verdict with the evidence. but whether in its absence he
received a fair trial. understood as a trial resulting in a verdict wo11hy of confidence." Id. at 434.
See also Banks v. Dretke 540 U.S. 668. 698 (2004).
The letter undermines confidence in the verdict in several important respects. Each of
these will be discussed in tum. First and foremost, the letter undermines confidence in the
verdict because it suggests that evidence was tampered with and/or concealed in order to obtain a
guilty verdict. This in fact is the argument Randy Stoker made during closing arguments over
thirty years ago. He states, "There is no logical explanation based on the evidence that has been
presented in this courtroom as to how that shooting happened ... .it means we haven't heard all the
story. I told you at the outset that the truth may not come out in this case, and I think if anything
has been proved by the State ofldaho, anything I can agree with, they've proved that fact.. .. we
haven't." See Closing Arguments, Tr. p. 1602. Attached as Exhibit A. (Tr. hereinafter refers to
SUPPLEMENTAL RESPONSE TO STATE'S BRIEF IN OPPOSITION TO MOTION FOR
SUMMARY JUDGMENT- 2
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trial transcript). The Tira letter fills in some of these missing blanks referred to by Randy Stoker
and intensifies concerns regarding missing and manipulated evidence.
MATERIALITY OF THE TIRA ARBAUGH LETTER

I. The Tira letter is material because it calls into question the integrity of the verdict in
that it shows there was not a second round of shots, the state manipulated evidence and
there was a second shooter or a second gun.
Tira in her letter states that Larry Webb told her she needed to write another statement
saying she heard an additional 6 to 8 more shots while she and Tiffi were in the house changing
their clothes. She then writes down on a separate witness statement that she heard an additional
6 to 8 shots even though this is not true.
The second round of shots is critical because it is upon this basis that first degree murder
was established. As stated by the trial judge:
"That after firing the first volly of shots the victim Marilyn Arbaugh was wounded but
her life could have been saved if she had received necessary medical attention. At that
moment the defendant. Jaimi Charboneau had a choice. He could have saved the woman
he professed to love. However, with at least two minutes to give thought to the matter,
the defendant, Jaimi Dean Charboneau, chose to fire additional shots into the wounded
and helpless body of Marilyn Arbaugh. It appears from the facts that Jaimi Dean
Charboneau acted intentionally, methodically and violently while he erased from the
face of the earth the life of a human being." State v. Charboneau 116 Idaho 129, 151
(1989).
The Court has not reviewed the entire trial transcript, nor is it required to in order to make
a decision. Certain parts of the trial transcript will be highlighted so that the Court can
appreciate the missing evidence, how it relates to the Tira Arbaugh letter and why it is material.
The alleged murder weapon, the .22 Nylon Remington, can only hold 14 shots, or 15
shots if a bullet is already chambered according to trial testimony. Tr. pp. 858-859. When the
Remington was found, three shells were still in the rifle. Tr. p 818. This means, that whoever
shot from the Nylon Remington could have only shot 11 times or up 12 times. The pathologist,
SUPPLEMENTAL RESPONSE TO STATE'S BRIEF IN OPPOSITION TO MOTION FOR
SUMMARY JUDGMENT - 3
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0
Dr. Ramsey, testified that there were 24 entry and exit wounds found in the body, eight of which
were exit wounds. There was also a graze wound on Marilyn Arbaugh's arm. This means there
were 17 entry wounds. Tr. pp. 1084, 1085. The wounds were scattered all over the body. Tr. p.

1021.
This fact creates an obvious discrepancy and an obvious problem. There are only two
solutions. Either Mr. Charboneau reloaded, or there is another gun involved in the shooting. If
someone else shot Marilyn, or there is another gun involved in the shooting, than the state can't
prove that Mr. Charboneau murdered Marilyn Arbaugh. If there is only one round of shots, than
someone else had to have been in possession of another weapon, or there had to have been
another weapon at the scene. If there is in fact just one round of shots, this ruins the state's entire
theory. There must be an additional round of shots from the perspective of the State. If not, first
degree murder cannot be proven because one of the bullets which caused one of the entry
\'vounds could not have come from the alleged murder weapon which only holds 14 shells and
which had three shells in the chamber at the time the Nylon Remington was found. This weapon
was found very shortly after Marilyn's death. Tr. p. 898. This problem provides context to Tira's
statement that Larry Webb later came to her and asked her to state that she observed a second
round of shots.

IA. There was never a second round of shots; at a minimum the· evidence doesn't
show this
The evidence disparities regarding a second round of shots is truly alarming. First, the
pathologist cannot prove a second round of shots and is unwilling to state which shots entered
the body at which time. Tr. p. 1099. This is confirmed in State v. Charboneau 116 Idaho 129,
151 ( 1989). The Supreme Court states: "The pathologist testified that the cause of death was
gunshot wounds of the chest that severed arteries to the heart and lungs. He stated that he had no
SUPPLEMENTAL RESPONSE TO STATE'S BRIEF IN OPPOSITION TO MOTION FOR
SUMMARY JUDGMENT - 4
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opinion as to which of the bullets caused the fatal wounds and that it was beyond the expertise of
a pathologist to give an opinion as to the order in which the wounds occurred."
Tira and Tiffnie both give testimony about what happened on July 1, 1984. Neither of
the girls at any time testify that they notice additional shells from which Mr. Charboneau could
have reloaded. They don't observe a box of shells, they don't observe a backpack possibly
containing shells. There is no mention at any time that Mr. Charboneau possessed additional
shells. Tr. pp. 594-728, 1420-1424, 1233-1304. Jaime's pockets were also empty and no shells
were found. Tr. 815-816.
In fact, most of the shells were swept from the scene. If there were 17 entry wounds,
there should have been 17 shells. Only 7 shells were found. Tr. 79./. These shells, as they are
shiny and brass and should be on top of the ground, should be easy to discover, especially if a
search resumes immediately after the shooting. Five shells were found by the entry way of the
alley at the time of the shooting. Tr. 79./. These shells were about 51 feet from the body. An
additional shell was found later in a feed bunk close to the body. An additional shell was found
30 days later, buried and also close to the body. Tr. 932-954. See also Tr. 794. No other shells
were found. This in spite of the fact that Sheriff Hall, Chief Deputy Webb, Patrolman Taylor,
Officer Clark and other officers went through the entire corral and building with a fine tooth
comb, touching the ground and searching with their hands for evidence and shells. Tr. 923, 937.
Officer Rob Gaston, ISP and three volunteers also combed the property outside the building
double arms length apart and did not find any shells other than the 7 presented at trial. Tr. 897-

898.

SUPPLEMENTAL RESPONSE TO STATE'S BRIEF IN OPPOSITION TO MOTION FOR
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If there are no shells and absolutely no evidence supporting a second round of shots, one
is then compelled to rely on the testimony of Tira Arbaugh, Tiffnie Arbaugh and Jaime
Charboneau.
Tira's testimony is immediately suspect because of her letter.
The testimony ofTiffnie Arbaugh is problematic. For a more thorough review of her
testimony, the Court should refer to Judge Stoker's closing arguments. It is essential to review
this in order to understand the problems relating to the evidence presented at trial and the
additional significance of the Tira Arbaugh letter. According to Randy Stoker, Tiffnie could not
have been telling the truth based on the alleged facts presented.

1

Her testimony obviously becomes additionally problematic because Tira in her letter
states that what Tiffnie described at trial is not true. Namely, there were no additional shots.
The state relies on previous testimony from Mr. Charboneau to prove both that the letter
is not legitimate and that there was a second round of shots. Jaime Charboneau never testifies
that he participated in a second round of shots at any time. The state appears to claim in its
BRIEF IN OPPOSITION TO THE MOTION FOR SUMMARY JUDGMENT, that Jaime admits
to participating in a second round of shots. This is not true. In all of his testimony he never

1 According

to Tiffnie, she first noticed shots from inside the house and yelling. Tr. 639-640. She then jumps out of
bed and gets mom's Ruger pistol and heads out to the barn. Tr. 640. She sees her mother standing in the alleyway,
with Jaime standing over her. When she arrives, both Jaime and Marilyn look at her and both tell her to go away.
Jaime tells her he is going to take her to a doctor. Tr. 643. She then runs out of the barn to a shop across from the
cellar and calls the police. Tr. 644. She then goes back into the house and tells Tira to get out of the bathtub and get
dressed. She then gets dressed Tr. 644. She then apparently hears more shots. Tr. 644. She then goes back out to
the sheepwagon with Tira and her mom's pistol and fires the pistol. She then returns to the house and hides the
pistol. Tr. 646. She then hides the keys to the pick up truck Tr. 647. She then runs all the way back up to the barn
and up the alley way and then holds and attempts to speak to her mother. Tr. 662. Tira then later comes up next to
her and touches her mother. Tr. 662. Tiffnie then tells Tira to return back out of the alley way and out of the barn
and to the shop to call for an an ambulance. Tr. 662. According to dispatch, only four minutes transpires from the
time the police are called from the time the ambulance is called. Tr. 735-737. We don't have the benefit of seeing
the graphs, but according to Randy Stoker, the timing of this sequence is impossible. See Tr. 1604.

SUPPLEMENTAL RESPONSE TO STATE'S BRIEF IN OPPOSITION TO MOTION FOR
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mentions a second round of shots fired by him. Nor does he mention any circumstances which
would support this claim.
Mr. Charboneau's testimony is admittedly problematic. The problem with his testimony
however is that it is clouded by the decisions of exceptionally incompetent counsel. His original
counsel had only a single defense; that Tiffnie shot Marilyn. His counsel knew this because he
was told this by his spiritualist and this is the defense, that he and his investigator openly and
frequently discussed. Mr. Charboneau gave testimony at the motion to dismiss hearing which
was congruent with the advice of his counsel and the advice of a seance. See State v.

Charboneau, 116 Idaho 129, 164, 165 (1989). In terms of his private interrogation with
Detective Carr, this is also problematic in the sense that both parties knew and understood that
each is going against the other. If Jaime is not cooperating with Detective Carr, there is a good
reason for it. He's protecting his life. Nonetheless, given the exceptionally poor start to this
case. Randy Stoker's comments to the jury thirty years ago that we will probably never know
what really happened in this case is prescient. He says this presumably not just because of the
lack of evidence or missing evidence at trial, but also because he can't put Jaime on the stand and
ask him what really happened. As explained by Randy Stoker as part of the first application for
post conviction relief, he chose not to put Jaime on the stand because he could have been easily
"nit picked" during cross-examination based on his previous testimony at the motion to dismiss
hearing and in front of Detective Carr. State v. Charboneau, 116 Idaho 129, 135 (1989). It is
highly unfortunate that this case has played out the way it has. Mr. Charboneau was turned over
to the wolves at the request of his own attorney. Based on the advice of his attorney, he
severally stumbled in his testimony.

SUPPLEMENTAL RESPONSE TO STATE'S BRIEF IN OPPOSITION TO MOTION FOR
SUMMARY JUDGMENT- 7
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Although Mr. Charboneau's testimony prior to trial is not relevant in terms of a Brady
claim, his testimony introduced at trial is. There is an excellent record in the trial transcript in
regards to Mr. Charboneau's statements. According to Chief Deputy Larry Webb, he spoke to
Mr. Charbonea at the scene after Mr. Charboneau whistled to him and Officer Taylor so they
could find him. Tr. 755. Deputy Webb asked Mr. Charboneau "why did you shoot her." Mr.
Charboneau's response was that "she would have shot me .... she has done it before." Tr. 768.
This is clearly a self defense theory.

IB. The Tira letter proves that the Arbaugh family and prosecutor manipulated
evidence.
Tira in her letter claims that the family hid valuable evidence at the instruction of law
enforcement. This is in fact is supported and corroborated by the record at trial. Officer Coates
testified at trial that Prosecutor Adamson told him to discard a shell he discovered out by the
sheep wagon. which is where Tiffnie claims to have shot the Ruger pistol. Tr. 913-915. Officer
Coates did not go to the sheepwagon to look for shells by accident. He was instructed to go there
by the Arbaugh family. Tr. 907. Prosecutor Adamson, who is related to Marilyn Arbaugh, Tr.

969, and who refers to Tiffnie Arbaugh as "Tiffy," T 959, testified at trial that he didn't believe
the shell was important. Tr. 967. This however stretches reason. A prosecutor doesn't throw
away evidence. In any event, the missing shell means that it is impossible to prove that Tiffnie
may have fired a shot that contributed to the death of Marilyn Arbaugh because we will never
know what kind of bullet or shell she had in her gun and therefore can't compare the bullet from
her gun with any of the bullets or lead found in the deceased's body. The branding on the shell is
located on the base of the shell and a picture was never taken of the bottom of the shell. Tr. 974.
The Ruger pistol Tiffnie claims to have shot from can hold .22 long rifle remington bullets,

SUPPLEMENTAL RESPONSE TO STATE'S BRIEF IN OPPOSITION TO MOTION FOR
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which were identified with the exception of one, as the type of bullets that were found in
Marilyn's body. Tr. 875.
Additionally fascinating, especially in light of the Tira Arbaugh letter, is that the Arbaugh
family did in fact tamper with evidence at the crime scene. According to Officer Orville Balzar,
the Arbaugh family, after looking through and going through the crime scene uninhibited and
without any supervision, called Officer Balzar to the scene several days after the shooting so that
they could hand him evidence. "The purpose, as I understand it, was that some member of the
Arbaugh family had been at the ranch and they had some property belonging to the victim. Tr.
980. This property collected apparently, or at least according to the Arbaughs, was discovered
on the property and was handed to Officer Salzar in the parking lot. Tr. 981. At one point in
time after Officer Balzar's arrival, "Jimmy (Jimmy Arbaugh is Marilyn's brother), came to me
and told me that there was a vent area that went down the whole length of that and he kind of
wanted. he had a hunch or something, he \\·anted to go in there. Well. I stayed right in the car
there. (Emphasis Added). A couple minutes later Jimmy came back and said, 'I found the
knapsack in there.' Tr. 991-992. This knapsack is very important because it contained two boxes
of .22 long rifle Remington shells. These are the bullets which were found in the body of
Marilyn Arbaugh and were identified as those which killed her.

IC. The Tira letter proves that there is a second gun or a second shooter
In the knapsack discussed above, law enforcement discovered two boxes of Remington
Shells. One of the boxes of Remington Shells was still closed and all of the cartridges were still
in it. A second box however was opened and had 36 shells still in it. There are only 50 shells in
a box. Tr. 832. This means there were only 14 shells missing. As there were 17 entry wound
holes in the body of Marilyn Arbaugh, this can only mean that there was either a second gun or a
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second shooter. The Tira letter resolves this. There was a second gun - the "Calamity Jane."
The Tira letter also resolves this in another way. There was not a second round of shots.
Therefore, there had to be a second gun. The reasons the state would want to conceal a second
gun or a second shooter are obvious. If there is a second shooter, the state cannot prove that Mr.
Charboneau fired the fatal shot. If there is a second gun, the state cannot prove that Jaime took
this gun with malice aforethought in order to murder his ex-wife. At a minimum, a second gun
really complicates the state's theory; much better to get rid of it.
The state has not proved or provided any evidence anywhere in trial, that the bullets
either ricocheted or fragmented. The state does make this argument. There is no proof however
to back it up.
II. The Tira Arbaugh letter is material because it demonstrates that Mr. Charboneau did
not act with malice aforethought.

The state claims that Mr. Charboneau contemplated killing his ex-wife days before she
actually died. In support. the state claims that Mr. Charboneau bought the Nylon Remington in
Hagerman a few days before for the purpose of using it to kill his wife. The contention however
is convincingly rebutted in the Tira Arbaugh letter. Tira claims in her letter that the gun was a
gift. If the weapon is a gift, it obviously can't be seriously viewed as a murder weapon. This
contention from Tira Arbaugh is in fact corroborated by witnesses at trial. At trial, a Mr. and
Mrs. Myers testified that Mr. Charboneau came into their store to purchase a Nylon Remington.
Mr. Myer's testified that Mr. Charboneau wanted the rifle as a gift or present for his daughter.
Tr. 561. Each testify that Mr. Charboneau had both a blue box for the weapon as part of the gift

and wrapping paper. In fact, Mr. Charboneau left these items at the store for a while. Tr. 549
and Tr. 561. Tira mentions in her letter that the new rifle came in a decorative box and

SUPPLEMENTAL RESPONSE TO STATE'S BRIEF IN OPPOSITION TO MOTION FOR
SUMMARY JUDGMENT- 10
19 of 686

wrapping paper. As the statements from Mr. and Mrs. Myer directly corroborate Tira's letter,
they are significant.
CONCLUSION
A showing of materiality does not require demonstration by a preponderance that
disclosure of the suppressed evidence would have resulted ultimately in the defendant's
acquittal." Kyles v. Whitley, 514 U.S. 419,434 (1995) (citing United States v. Bagley, 473 U.S.
667, 682(1985)). Instead in order to request a new trial it is sufficient to show that the discovery
of exculpatory evidence undermines confidence in the verdict. "The question is not whether the
defendant would more likely than not have received a different verdict with the evidence, but
whether in its absence he received a fair trial, understood as a trial resulting in a verdict worthy
of confidence." Id. at 434. See also Banks v. Dretke 540 U.S. 668, 698 (2004).
The Tira Arbaugh letter raises legitimate and compelling issues. Among these is the
basic question and important question as to whether or not there was an additional round of
shots. This question is obviously important because it is based on this second round of shots that
Mr. Charboneau was convicted for first degree premeditated murder and received the death
penalty. These are the direct statements of the judge who presided over his trial.
Another important question which is raised by the letter is whether the state and the
Arbaugh family concealed and manipulated evidence. If they did, this would certainly
undermine confidence in the verdict. Not only does the Tira Arbaugh letter claim that evidence
was tampered with, but there is in fact legionary support for this claim. In this case, remarkably
most of the shells were missing. One of the shells was actually either grossly negligently
discarded or intentionally hidden. In some instances, the evidence presented at trial actually
came from the Arbaugh family instead of law enforcement. There are guns missing. There is a
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gun found in the attic of the Jerome County courthouse which has been identified as belonging to
Marilyn's daughter. The family has been searching for the "Calamity Jane." Tira's recorded
witness statement to Detective Carr is missing. Tiffnie's polygraph is missing. The entire
original murder file is missing.
All of these factors cannot be ignored. It's alarming that in a case which is perhaps more
litigated than any other in terms of post conviction relief, almost all of the important or pertinent
files are missing.
The Tira Arbaugh letter, accompanied by supporting facts, is material and should
therefore qualify as the basis of a Brady claim.

~""
Respectfully Submitted This

l~

day of September, 2014.
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NOVAK:

Here.

1

1.-lfJ.

2

THE CLEPJ<:

3

MR. STRICI~LER:

4

THE CLERIC:

5

HR. BRYSON: Here.

6

TIIE CLEHK:

7

us.

8

THE COURT:

9

11

ER. STOKER:

12

THE COUR'l.1 :

15
16

Neal Bryson.

Or,ia Jeffries.

Here.
Will counsel stipulate all the jurors are

present and in their proper chairs?
HR. HAHS:

14

Here.

JEFFRIES:

10

13

Freci Strictler.

Yes, your Honor.

Yes, your Honor.

Mr. Stoker on behalf of the defendant you

may mal~e your closing argument.
HR. STOKER:

If it please the Court, counsel, members

of the jury.

As nr. Haws did, I would like on behalf of my

17

client to express my appreciation to you for your constant

18

and most undivided attention in this case.

19

interesting testimony.

20

had the serious moments.

21

a case of this type.

22

jury-selection process, I maqe it quite clear that I do not

23

find this kind of a case to be one that we want to deal

24

with, but it's one we have to deal with, and I comuend you

25

as a juror, fror11

my

Ne've had some

We've had the light moments.

We've

Nothing less could be expected in

And when ue talked in the

observations of you, from not letting
1592
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1

the obvious emotional ploys of the State in this case affect

2

you.

Because it's very easy to happen in a murder case.
When we talked two weeks ago, I asked each of

3

4

you folks, if I recall correctly, to make a series of

5

commitments to me; and those commitments were:

6

that you would judge this case based upon evidence and not

7

upon spcculationo

8

instructions, even if you diun't agree with thera.

9

that you would require the State to prove this case to you.

10

And four, that if Jamie did not testify -- I didn't know at

11

that time whether he would or not -- but if he didn't, that

12

you would not in any manner whatsoever infer that against

13

him.

14

!:Jumber one,

Two, that you would follow the Court's
Three,

Now is when I call the cards in terms of that

15

committment because you've never heard from him.

16

know what he is thinking.

17

You know nothing about this ruan, and that's an awesome

18

responsibility for his attorney because it was my choice

19

that left him seated at counsel table.

20

to how to defend this case, it was my choice as to what

21

guest ions

22

what to say to you at this point.

23

suffer.

24

lives.

25

make a wrong decision in this courtroom.

You don't

You don't ltnow his side of this.

It was my choice as

to anl~ these 1·li tnesses r and it's my choice as to
And if I'm wrong, I don't

I go on with the next caseo
fir.

You go on to your

Charboneau doesn't go on in that context, if we

1593

Collocruv

25 of 686

I an amazed that counsel for the state and I

1
2

agree on something.

I sat doun last night to tl1ink about

3

the remarks that I

4

analyze this case in

5

here:

6

!~illing are we talking about?

7

I ayree that those are the two issues in this case, and

8

that's what am going to discuss with you this afternoon, I

9

guess it is already, my view of the evidence in this case.

'i·las

going to r.inke to you today.

tHO

ways.

I

I said there are two issues

Did he kill her~ and if so, what type of degree of
And apparently the State and

10

Because it seems to me very sir:iple, that even though you are

11

required to go through and find the degrees or consider the

12

degrees of crime that could have been committed here, if you

13

do not find beyond a reasonable doubt under all

14

circumstances that Jauie killed Marilyn Arbaugh, that he was

15

responsible for putting the fatal bullet in to kill her,

16

then there's no reason to even worry about the degrees

17

because that element is present in all things that you have

18

to consider.

19

determinative of this whole casef it's the one Iara going to

20

deal with first.

21

first in the jury room, that is, not contrary to what the

22

Court told you because there is no sense in going through

23

all the gyrations that the State asked you to yo through in

24

analyzing this case ii you have doubt concerning tne fact of

25

the killing.

Because I think that that issue is simply

I think itvs the one you should deal with
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I want to say a couple other things at the

1
2

outset to make it clear where I'm coning fromo

I can't

3

point my finger at a defendant like the State can and so I

4

have to point my finger at the State or at their counsel;

5

and I want to make it clear that that is not anything

6

personal between i:ir. Haws and 1ayself.

7

personally it's only because he is the only one I an dealing

8

with here.

9

my recollection of the evidence.

If I refer to him

I want to make it clear I am not infallable in
If I make statements in

10

the case that are not supported by the evidence I ask you to

11

disregard them.

12

that happen.

13

my rer.1arks

14

which is something that I have condemned the State from

15

doing, and in doing that I want you to understand that I am

16

not saying that there is evidence in this case that was

17

there that has been proved in this courtroom.

18

what my intention is.

19

is to illustrate to you what isn't hereo

20

great distinction between talking about evidence that

21

doesn't exist and talking about evidence that doesn't exist

22

by e~ample, and I want to make it clear it's the second time

23

that I an going to be suggesting to you in these remarks.

24

All of the instructions that the Court has given you are

25

important.

I will try my best not to do that, to let

And the third thing that is going to happen in

this raorning is this:

I am going to speculate,

That's not

But what I am trying to do with that
And there is a

And I don't intend to single any one of the@
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1

out, but there are certain principles that ~e are operating

2

by in this courtroomo

3

client's standpoint, I think, are determinative of your

4

decision in this case so I want to at least give you the

5

benefit 0£ what my thoughts are as to what those things

6

mean.

7

Some of those instructions from r.1y

The Court has told you in instruction number

8

one, even where the evidence is so strong it demonstrates

9

the probability of the guilt of the party accusedr still if

10

it fails to establish the defendant's guilt beyond a

11

reasonable doubt, then you must acquit the _(:ig__f.endant.

12

convict the defendant, the evidence must in your minds

13

exclude every reasonable hypothesis other than the guilt of

14

the defendant.

15

yourself, well, wait a minute, I certainly have a strong

16

suspicion, a strong supposition, a gut feeling, if you will,

17

there is no other person in this courtroora other than Jamie

18

Charboneau vho could have killed this woman, then you have a

19

natural reaction to this case.

20

closing remarks of the State's attorney you should.

21

when you ignore half of the evidence in a case, and you pick

22

out what you want to support your view or the State's view,

23

it's easy to come to those kind of conclusions.

24

was demonstrated to you in an hour and a half of discussion

25

this morning.

To

Ii you are sitting there and saying to

And after hearing the

Because

That's what

If you listen to all of the evidence, and I
1596
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1

am going to try to deal with all of it, I may not give it

2

all, I think you are going to get a picture of what the

3

pro~lem with this case is.
We talk in terms of the state having the burden

4
5

of proof.

I know I've harped on that Llany times, and I take

6

it you probably feel like, well, that's the only thing this

7

lciwyer has to argue, so that's why he keeps arguing it.

uQ

And that's not true because we are dealing with rules.

9

scales are not evenly weighted when we come into this

The

10

courtroom and they are not evenly weighted now.

11

were you would rightfully expect that llr. Charboneau would

12

prove himself innocent or we would prove the perpetrator of

13

the criue or we would prove his intent, but we can't do

14

that, we don't have to do that.

15

state, and that's a very fine line, but I ask you in your

16

deliberations to constantly be asking yourself, if I accept

17

a certain proposition, is it because the State has proved it

18

tone or because the defendant hasn't proved it to rae and if

19

you're making a second mental leap, if you will, please corae

20

back to remember that the burden rests over here.

21

the way our law systera is set up.

22

trying to skate out of our responsibilities in this trial.

23

It simply says that is where the justice system co:raes from,

24

t~at is why we have the rules that we do, an<l I come into

25

this courtroom as a lawyer expecting the State to follow
1597
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1

those rules, and I can only hope and trust, and my client

2

can only hope and trust, that you will do the same.

3

you will.

I think

We have another instruction in this case that

4

5

says, and it's number thirty-seven, that if the State is

6

relying upon circumstantial evidence to support their proof

7

that there's two things you have to do

8

to you draw reasonable inferences, reasonable conclusions
when there is no direct evidence.

\"ii th

that:

You have

There's nothing wrong

10

with that.

I would expect that from some of the testinony

11

that we've presented.

12

instruction tells you in no uncertain terms that if the

13

evidence is susceptible of two conclusions, both of which

14

appear to be reasonable, as a matter of law the jury is

15

required to accept that view which leads to innocence.

16

other words, if you get to a point in this case where you

17

have to make a decision of what do I accept, is it this way

18

or is it this way or could I draw this conclusion or this

19

conclusion, both of them appear to be reasonable to you, the

20

law says you are to adopt that theory which yields or lends

21

itself towards innocence and that is consistent with the

22

whole concept ~hat we've been talking about here, that the

23

state bas the burden of proving the case.

24

deli0erations you get to, as I say, get to that point, and

25

you say I don't know which way to go, I don't imow what to

The other aspect of that is that this

1598
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1

believe as to this particular point or this particular

2

theory, there are two reasonable conclusions, that's very

3

simple:

You pick that theory which results in innocence.
All that 1 s fine, but the Court still tells you

4
5

that, you know, you must :Eind beyond a reasonable doubt.

6

I'ra not going to stand here and purport to tell you 1·11lat

7

that means.

13

every juror, every citizen who sits on a jury has their own

The jury instructions define that.

concept of what that ueanso

I think

Obviously, if there is dou0t in

10

a case, then the State has not carried its burden of proof

11

beyond a reasonable doubt, because the two terms, one means

12

that the other canvt exist.

13

So what is doubt?

>;fell, if there is no Jroof to

14

support something, that the State has to show or

15

demonstrate, obviously, there has to be doubt, because ve

16

can't go making things up.

17

example of, I think, what I gave some of you during the

18

jury-selection process where I said what would you do if you

19

had to go make a decision right now; and the almost

20

unanimous response was, well, I wouldn't know what to do, I

21

haven't heard any evidence.

tthat I'm suggesting is that

22

saLle conte:t applies here:

The State hasn't put on proof,

23

something from which you could draw a logical legal

24

conclusion, then there is doubt, as a r;1atter of law.

25

It would be no different than my

There is a second element of doubt.
1599
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1

to guess or if you have to draw unreasonable inferences and

2

stretch to figure out or to ~elieve what it is the State is

3

really trying to prove to you, I would suggest that there

4

must be doubt in your min<l.

5

Or third, if you don't know what to believe,

6

either as between two witnesses or as to what a piece of

7

evidence r.1eans 1 it seer.is to me that comraon sense says you

8

have doubt in your mind.
Let's look at this case from the standpoint of

9

10

what I've just said.

I said, I do think there are two

11

issues.

12

this woman?

13

myself, well, there are certainly a lot of things we don't

14

know about this case.

15

my opening argument to eJ:plain to you how he did it o

16

did he do it?

17

to you at that time, but after hearing the pathologist's

18

testimony in this case it should Qean sonething to you

19

because the State's theory does not fit the facts in this

20

case.

21

It could fit tl1e facts o

22

Jamie made the decision to kill !Iarilyn.

23

deny that you couldn 1 t come to that conclusiono

24

it's totally unreasonable if you do.

25

here and tell you that it coulan't have jeen that he stole

Issue number one is:

Did Jamie Charboneau kill

I sat down last night, also, and I said to

I invited the State at the outset in
How

And I don't know whether that meant anything

It just doesn't.

The State's theory is interesting.
It could be ti1at in i\.pr i l of 191:M

1600
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1

the car and took the trek through Owyhee County and did all

2

of the things that has been suggested to you because

3

anything is certainly possible.

4

experienced enough living in this world to know that

5

anything is possible.

6

innocence upon

7

I challenge the State to e~plain how in four minutes, where

8

we have a backpack fifty feet, hundred feet or however far

9

away it was, from the scene, where there ,,ere fourteen

11

I think we've all

But we are not deciding guilt or

coulds. 11

We're decidiw::1 the case on facts.

10

shells missing from a box of ammunition and we have a rifle

11

that holds fourteen shells, and we have three shells left in

12

the gun and all of that is undisputed, how we end up with

13

seventeen wounds on Nrs. Arbaugh's body.

14

out.

15

dozen theories bow, as to how that could have happened.

16

Then I ·would be guilty of doing the same thing that I am

17

asking that you not do.

18

say, she died?

19

what the pathologist said, one shell killed her.

20

cares?

21

one time or fifteen times, if she's dead?

22

difference:

23

the testinony that was presented by Mrs. Arbaugh 1 s

24

daughters, by the circu~stances of the shooting, by the time

25

frame that has been established here, and it makes a

I can guess.

I can't figure it

I can probably sit here and expound a

What difference does it make, you

We know that, at least I guess we know, from
Who

What difference does it make whether she was shot
It makes this

Because the whole State's case is premised upon

1601
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1

difference because if there is no logical e~planation based

2

upon evidence that has been presented in this courtroom as

3

to how that shooting happened, then it means we haven't

4

beard all the story.
I told you at the outset that the truth may not

5
6

come out in this case, and I think if anything has been

7

proved by the State of Ida~o, anything I can agree wit~,

8

they've proved that fact.

I don't know whether that means

that somebody else shot Nrs. Arbaugh.

I don't know whether

10

it means that there was another weapon involved.

I don't

11

know whether it means that -- well, I don't know what it

12

means, but I know that the State bas not explained that.

13

·we had testimony, direct testimony in this case that Jamie

14

had stood there and shot the shots into this woman's body as

15

has been alluded to by the State and we had absolute direct

16

testimony as to the method in which that occurred, what was

17

going through his mind at the time, so forth, I would

18

probably agree, it wouldn't make a whole lot of difference,

19

but we don't have that.

20

parts of the evidence that has been presented in this

21

courtrooi.1 and accept that at face value and ignore the rest

22

of it.

23

evidence at this point and there can be no logical arguraent

24

by the State as to how that could h~ve happened.

25

that fact alone is absolutely fatal to the Stateas proof in

If

And the State is as~;ing you to pick

And there is no evitJence and there can be no

1602
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1

this case.

2

acquittal on all countso

!.'

And is enough in and of itself to justify

What does the pathologist say?

3

The pathologist

says, as I understand his testimony, that one bullet caused
5

the death.

One bullet severed one of the two arteries.

6

can't tell us that the infaraous bullet

7

direction.

8

He cannot say that it was the cause of death.

9

rather clear from cross examination that number five didn't

C

He

came from which

Well, he can say which direction it came frora.
I think it's

10

cause the death, given a reasonable anount of medical

11

treatment that could be expected.

12

shots entered the body first and which entered last.

13

interesting that the State suggests that, well, the last

14

four must have gone in at the sarae time, at the same angle,

15

because of the close proJ,imity, so fortho

16

interesting that we have four shells that can't be accounted

17

for.

18

like to know where he got the shells from, because tuat•s

19

the only thing that we can guess about that would explain

20

that, unless, unless, there is something here that we have

21

not heard in this courtroom~ and that 1 s what I;ru suggesting

22

to you, is that we haven't heard it all.

23

obligation to come in here and prove to you what happened.

24

I-Iy

25

somebody is not putting all the cards on the table?

He couldn't tell us which
It's

It's also

If Jamie Charboneau reloaded that rifle, I would sure

client doesn't.

I do not have the

But doesn't it make some sense that
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1

where I have to start doing my speculating because if we are

2

going to look at the facts and draw the right kind

3

inferences that are reasonable from this case, then I guess

4

that's the only thing we can do because I can't explain

5

that, as his counsel, to you.
He know that there were seven Remington casings

6

7

found at the scene anu we knm1 that, I guess, the State is

u

0

suggesting, at least, I don't know that we know yet, that

9

Mro Charboneau must have fired some eleven Reraington

10

bullets.

Nobody has been able to corae forward with an

11

explanation of where they went other than that they fell in

12

the r;mnure.

13

have five shell casings at the top of the alleyv tnat were

14

found there, laying on top of the surface.

15

were difficult to find, but they were visible without

16

digging.

17

closer to the body.

18

if Mr. Charboneau shot that rifle more than seven times, if

19

we just accept tile £act that he hau the rifle, I don't

20

concede it, unless it's accepted, which is another point in

21

itself, nobody saw him shoot anything, but accepting that he

22

had the rifle and he fired that gun seven times, we've got

23

seven shells what happened to the rest of them?

24

says, well, we couldn't find them.

25

interesting theory upon which to convict a person for

l':or.v, think about that for a noment.

Here we

Grant you, they

He have two other shell casings that were found
We have no other ~hell casings.

1604
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1

first-degree murder because we couldn't find the shells.

2

That seems to have been the State's problem throughout this

3

entire case.

4

I don't understand why the State of Idaho and the law

5

enforcement authorities that we have, with their abilities,

6

with their metal detectors, with whatever it takes, can't

7

come into ttis courtroom and explain to you what happened

8

here o

9

rriley were laying there in the alley.

They either find or misplace a lot of things.

Officer Clark didn't have any trouble fin ding th,-=r,1.
It's been suggested to

10

you that a whole bunch of shells kicked out into the

11

corrals.

12

situations we're talking about here.

13

the shell casings, said that that corral looked like hard

14

pan dirt.

15

this courtroom.

16

here saying, oh, no, it was full of manure, straw, on and on

17

and on, and we couldn't find anything.

18

trouble you of the fact that here we have a man accused of

19

first-degree murder, where we have testiraony from the two

20

daughters, who say they i1eard bet,,,;,een three and five or si::.c

21

shots every time, and yet the State is accusing hira of

22

firing more shells than the State can possibly prove he

23

shot.

24

Doesn't that suggest that something else happened here?

25

Well, it certainly does do me.

I guess there must have been two different
Officer Clark found

I took it froLl that, something like the floor of
l\nd yet we have other officers coraing in

But doesn't it

And they can't account for them at the scene.

1605
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1

we've had about the Ruger pistol, the other shells that were

2

dug up and so forth, are meaningful for one reason.

3

are meaningful for the reason that it's the only explanation

4

in my view that what hasn't been presented here has some

5

relevance.

6

piece of evidence that they had, we would know whetner that

7

Ruger pistol was loaded fro1a shells out of the backpack or

8

whether it wasn't, because the bottom of that casing would

9

have told us.

They

If the State of Idaho had kept the one material

v1e don't have that because that evidence was

10

destroyed at the obvious instruction of the State's

11

attorney, though he denies it.

12

folks, is that there is something else strange in this

13

case.

14

through great preraeditation made the decision, made the

15

irrevocable commitment to kill when he left Gooding County

16

on the 1a·:.Er.ing of June 22nd.

17

if you were going through the kind of thought process that

18

the State wants you to accept, are you going to haul across

19

Owyhee Desert this backpack, here, with this jacket, and I

20

say with that jacket because it was obviously in the car the

21

morning of June 21st -- it was on Jamie's person when he was

22

arrested, not on his person, but it was by his person

23

all of the other things that were in that backpack if you

24

were going to J-:ill somebody?

25

property back to them?

So what?

Well, the so what,

The State hns laid a beautiful theory that my client

Now, I ask you, if you went,

Why

and

would you bring all their

I mean things like the pills and the
1606

Colloauv

38 of 686

(
-J)---------------,

1

salve and this anu that.

tThy in the world would soraebody

2

want to carry that across the desert?

3

of the witnesses have identified that backpack as the one

4

that he carried.

5

proves that that was the bacltpack because none of the@ could

6

confirm that.

7

reraenber what Tiffy said when she got on the witness stand

8

the first day she said, I got my rnotherus pistol out of her

9

purse, not the backpack purse, but the purse that's in

I grant you that most

That's their opinion.

I don't think it

But the significance is this:

Do you

10

evidence that was laying on the kitchen tableo

Tira said,

11

no, she got it off of the bedstead.

12

opportunities to correct that if she wanted to, but she

13

didn't.

14

shooting a family raeraber has a hunch that the backpack's out

15

in the cellar, has a hunch.

I gave her several

Isnut it interesting that ten days after the

That was the officer's words.

I can come up with again, I suppose, half a

16

17

dozen theories as to what really happened .here but m:y

18

suggestion to you is just simply this:

19

not carry this backpack across the Owyhee Desert.

20

know how it got to the house.

21

to begin witha

22

the pistol was in the backpack.

23

carry the pistol all the way across the desert, maybe he

24

did.

25

out of the car before.

Jamie Charboneau did
I don't

Maybe it never left the house

The last time that Tira or Tifinie had seen
Certainly, Jamie didn't

How did it get bacl~ in the house?

Oh, Ilarilyn tool= it

What I'm trying tci suggest to you,
1607
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1

but probably not in very good fashion, is simply this:

2

I don't think this incident happened the way it's been

3

described to you because those type of facts do not make

4

logical sense.
Let's take it one step further.

5

That

That 11:38 the

6

first telephone call is made to the sheriff's office.

This

7

report is in evidence.

This is not my interpretation but

8

it's flat logged there.

Hhat has nappened at that point?

9

At t:i:1at point, according to the testimony of Tiffy, her

10

raother has been shot and is in the alleyway and Jamie is

11

standing over there saying, I am going to take your mother

12

to a doctor.

13

comes in, mother is dead.

14

minutes.

15

of the bathtub, Tira, get dressed, she gets dressed, they

16

both get dressed, they go out behind the sheep wagon, they

17

corae back in the house, one of them, and I believe it was

18

Tira, changes her clothes.

19

brought back in, they go out the sheep wagon again, they go

20

out to the alley, they go down to tha body, and going

21

through the gyrations, not the gyrations, but the obvious

22

things that they went through, they then uent

23

another phone call.

24

happen in four minutes.

25

that is the root of the whole problem here is that somebody

And four minutes later the second phon1= call
Look what transpires in that four

Tiffy goes frora the phone, into the house, get out

The keys are hid, the pistol is

,mu

made

I suppose that's possible that could
It's not very logical, and I think

1608
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1

has not told the truth in this caseo

2

and tell you that I can disprove the testimony of those

3

girlso
testify.

I can't.

And I can 1 t stand here

They've testified, and you've heard them

But when you throw in or consider the fact that

5

somebody told the chief law enforcement officer of Jerome

G

County Tiffy had a rifle and he follows that through in a

7

report"' it t1eans we're not hearing all the truth.

8

we have two different opinions out of these two witnesses as

And when

to tl1e very simple iter.1 of where did the pistol come fror;i,
10

we are not hearing all the truth.

11

interpretation.

12

somebody is making up a story.

13

fact of a number of shells that are unaccounted for and the

14

simple timing pattern in this case, that leads ue to the

15

conclusion we haven't heard the whole story.

16

that reason that I think it 1 s absolutely obvious that the

17

State has not proved the circumstances of this l;illing.

18

Jamie is not charged with shooting Marilyn in the leg or in

19

the arm.

20

the state has the obligation, the burden of proving tne

21

method and the proximate causation, if you will, of the

22

source of that fatal shot.

23

witness who saw, according to the State's own testimony,

Those aren't mistakes of

Those are the type of mistakes where
And it's that fact Jlus the

And it is for

He is charged with killing her, which means that

And we lrnow that the last

Harilyn was alive at the time that he was standing there
25

demanding go call an ambulance, I am going to go take her to
1609
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1

a doctor, whatever it was that he said, I don't know, of

2

which one of those shots went into the body at that point in

3

time, before that point in time or whether he even fired

4

them.

5

accused of killing her, and there is a significant

6

difference.

7

think that's a reasonable conclusion.

8

evidence that supports that, if you take the State's view,

9

supports that.

He is not accused with shooting Harilyn.

10

He's

If you draw the conclusion that he shot her, I
I think all of the

Even his very statement, even his very statement

11

at the tir.1e he ,-,as arrested, says that something happened

12

this morning that you have not heard in this trial.

13

conflict in the evidence between what the police officers

14

said.

15

because -- Officer Webb testified, I think, Why did you

16

shoot her?

Hr. Taylor said, Why, did you kill her?

Ee have

I killed her

I shot her because she was going to shoot me.
Now, counsel passes that off as an excuse,

17
18

implying that he made a rational conscious choice to explain

19

his conduct.

20

that sometimes in, that the best evidence comes out in a

21

fashion where most susceptible, if you will, to not being

22

able to stop and think about what happened.

23

of that, I had to shoot her, she was going to shoot me,

24

suggests to me that there was somethiny else that happened

25

that norning that we haven't heard about, whether it was

I don't think it's quite that simple.

1610
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1

another gun, a struggle over the gun, whatever it could be,

2

I don't know.

3

him in and of itself, and I think the Court's instructions

4

on that point tell you that it's rather clear that it takes

5

r,1ore tilun simply a stateraent of the defendant for

6

conviction.

7

you have to accept this; ana I 1 Ii1 sorry to say this frora

8

Jamie's standpoint, but I think I'm obliged to say it, I

9

think you have to accept the fact that this man was somewhat

But his statement certainly doesn't convict

I think in order to accept the State's theory

llaybe that's what the State wants to

1()

mentally deranged.

11

convince you of, because if he intended to kill her in the

12

fashion and with this great thaory that the state suggested,

13

he sure picked a poor way to do it.

14

personal items back to the rancl1.

15

r.1ind to haul the backpack, tilrow it under the cellar, which

16

is an obvious attenpt to destroy evidence or hide evidence,

17

and he leaves his cowboy hat tnat everybody knows lying in

18

the cellaro

19

he was hiding out in the barn for <lays, sitting back there

20

in waiting as has been suggested to you.

21

you, there is absolutely no evidence of that other than a

22

dog barking, a dog barking.

23

you rely upon in support of a conviction of first-degree

24

murder, plenty of opportunities to shoot Marilyn Arbaugh.

25

There was no witnesses.

He brings all of her
He has the presence oi

Doesn't sound like a planned murder to me, if

And I would reraind

That's what the State wants to

I cannot understand how a
1611

Colloouv

43 of 686

1----------------( . .

r---------(,f;,, .

)11"-,- - - - - - - - - - - - - - ,

1

reasonably, a reasonable, cold, calculated killer, as has

2

been suggested to you that my client is, is going to do the

3

stupid things that the extrinsic facts, the hard facts in

4

this case show.

It doesn't make any sense.

I'm sure that there are all other kinds of

5

G

concerns that have come into your mind during the course of

7

this trial, I don't think it is of particular value for me

8

to sit here and go through every one of them to you, I am

9

probably going to miss sorae, maybe I'm overemphasizing

10

something that you didn 1 t thin!~ was important; but what I 8 m

11

trying to demonstrate to you is to do this, folks, if you

12

will, when you deliberate on this case:

13

kinds of things, think if the State is going to come in here

14

and say we have a logical type of killer, think about the

15

things that he was supposed to have done as to whether they

16

are logical or not and I submit to you that you will come to

17

the conclusion and right back to the very same thing that I

18

started with in this case, the State hasn't given you the

19

whole story.

20

them for saying that, not being able to prove what happened

21

but that's not the point.

22

to prove are two different things.

23

doubt as to the circumstances of the killing to begin with,

24

the rest of what I have to say to you is meaningless because

25

it is obvious that if you do not find beyond a reasonable

Think about these

And I don't blame them for that, I don't blame

neing able to prove and wanting

1612
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1

doubt an unlawful killing, there is no reason to talk about

2

degrees.

3

mind.

4

be in the jury roora and answer them as you are there but

5

obviously it doesn't work that way.

6

behalf go through these various elements an<l indicate to you

7

what I think is important if you go through this

8

delioeration process.

I can't -- I don't know what is going through your

I wish I could ask you the questions.

I wish I could

So I have to on Jamie's

First-degree murder is not quite as simple as

9

10

the State has suggested to you.

11

and any type of unlawful killing is not that simple because

12

you have to be convinced beyond a reasonable doubt that the

13

act as well as the intent were operating in conjunction.

14

other words, let me give you an eirnmple:

15

conclude beyond all reasonable doubt that Jamie shot and

16

killed Narilyn, let's take that as a given.

17

to conclude what was his frame of mind when he did it, if it

18

was all of the things that fit first-degree murder, so be

19

it.

20

manslaughter, so be ito

21

categories then obviously, even though he raay have conuitted

22

an unlawful act he didn't do so with the requisite criminal

23

intent.

24
25

It's not quite that simple

In

Let's say that you

Then you have

If it's all of the things that fit involuntary
And if it doesn't fit any of those

How do we prove that intent and that act

operated, as the Court says, in joint union?
1613
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1

can't prove that.

2

where we have one or two fatal shots into a person, where we

3

have eye witness testimony, where we have admissions,

4

because probably with all of those things, there would be

:)

,.

little doubt about the circumstances of the killing.

6

this case we don't have anything close to that.

7

<lraw inferences that because a certain type of conduct must

8

have meant this or must have meant that, we are back to the

9

same problem that we started with in this case, we ace

10

They could prove it if they had a case

But in

You can

assuming things.
Let me give you some eitamples of what I'm

11
12

talking about.

Malice is defined in the jury instructions

13

as a deliberate intention unlawfully to take away the life

14

of a fellow creature.

15

of malice aforethought.

16

and thinl~ing beforehand..

17

to take a life, has to be there.

18

instructions carefully I think you will find that because

19

malice aforethought exists or has to exist for both first

20

and second-degree murder, that a deliberate act has to

21

exist.

22

wounds went into the body, we would probably be 90 percent

23

of the way home in trying to figure out what was going

24

through Jamie's mind, if -- I keep coming back to this

25

he put the fatal shots in.

I disagree with Mr. Daws' definition
It means more than just stopping

That intent to kill, that intent
If you read these

If we knew the circumstances under which the bullet

We don't know that.
1614
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1

know whether shots one, two, three, and four went in first.

2

Or whether shot number five went in first or whether any of

3

the others went in first.

4

to show, as the Court instructed, malice aforethought and

5

shot number five goes in after the other shots have been

6

inflicted, and number five doesn't cause death, then it

7

would seem to me the State has failed to prove an essential

8

element of the case, the act of unlawful killing was coupled

9

with that deliberate intent.

And if we are requiring the State

It's a very fine point, nobody

10

has been able to prove in this courtroom the sequence.

And

11

yet the State is asking you to I guess, just assume that

12

nucber five was the fatal shot, or not the fatal shot, but

13

the most, the shot indicating a deliberate intent.

14

suggesting to you when the Court instructions say you must

15

find always to each element of a crime a joint union of act

16

and intent, that you can't take part of a series of conduct

17

and just assume because somebody did something at one point

18

in time that it also relates to the act that has to be

19

proved in that crime.

20

are numerous nonfatal shots in Nrs. Arbaughs body, does not

21

prove that when that first shot was fired Jamie intended to

22

kill her, does it, it means he intended to shoot her?

23

maybe it means he intended to shoot the rifle.

24

suppose we can go through that kind of analysis to water

25

down the effect of why sonebody points a gun at somebody and

And I'm

In other words, the fact that there

1615
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1

pulls a trigger.

2

number of entry wounds proves the intent to kill.

3

to me it suggests just the opposite; and if I was, if a

4

person was going to kill somebody, you would think that they

5

could get the job done in less than fifteen shots.

6

don't know what was going through Jamie Charboneau's mind

7

when that incident happened.

e

must have premeditated, he must have just thought about that

9

for more than just a moment, he made that irrevocable

10

But I don't think the fact that we have a
In fact,

So we

':che State suggests, well, he

cormni tr.1ent.

He is no longer on trial for grand theft and

11

12

kidnapping.

The Court has dismissed that.

Counsel is

13

correct, you can consider the evidence because it's been

14

introduced for whatever purpose you wish in this case.

15

fact that he lied, arguably, lied to people about his

16

whereabouts might show a consciousness of guilt for burning

17

a car, but I don 8 t think it has c:mything to do with

1S

first-degree murder.

19

deliberate, choice in buying a weapon it would seem to be

20

strange that he would put his own name and identity downo

21

The State says that there was speculation about why he was

22

buying the birthday or what he was buying the gun for.

23

Didn't Hr. Hyer testify that that's what Jamie said?

The

If he was making a conscious,

I

guess if you want to make him a liar you have to make him a
25

liar on everything, in other words, don't believe anything
1616
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1

he said even to the point of what he told the police

2

officers.

3

evidence, though.

I don't think that's a fair way to interpret

!~lice which is an eleraent of both first and

4
5

second degree curder by definition precludes a rash,

G

impulse.

7'

theory, which at least what I interpret their theory to be,

8

is that Jamie shot her, went down there, they had a

9

discussion and then he shot her again, that that course of

nay I suggest to you that even if the State's

10

conduct cuts both ways.

It certainly could mean

11

premeditation because if that's all it takes to premeditate

12

we can always assume that under any set of circumstances

13

anybody can premeditate, we can assume that.

14

was something that occurred at that point in time that

15

either sparked his anger or her anger or something he did or

16

she did, and it became that rash impulse, that's not

17

maliceo

18

accept because we don't have any testimony to that.

19

that's not true.

20

have the testimony if you wish to accept it, from Tiffy that

21

Jamie was angry.

22

that we do things in a rash and impulsive fashion when we

23

are angry.

24

have.

25

normally wouldn't do.

But if there

And I don't !~now which one of those things to
No,

He do have some testimony to that.

We

Isn't it cor,m1on knowledge, common sense

I suspect that you have all been there.

We do things we are sorry for.

I

We do things that we

And it is for that reason alone that
1617
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1

because we do not know what was going through his mind or

2

could have been going through his min<l that at that moment

3

as to i'lhether it was rash or whether it was planned, and for

4

that reason alone, that reason alone is enough or should be

5

enouyh to convince you beyond any reasonable doubt in

G

accordance with the method of analyzing this case that you

7

are required to follow, then to take away malice.

8

it is enough to rise to the level of a heat of passion type

9

killing to make this case voluntary manslaughter, I don't

10
11

llhether

know.
Most people think of voluntary manslaughter,

12

that means that the defense nas to prove that the defendant

13

was so angryv that they acted in a heat of passion.

14

not what the law is.

15

that element.

16

did not occur in a heat of passion.

17

circumstances, if we knew exactly what transpired at that

18

time, what the conversation between Jamie and Marilyn was,

19

in that four-minute interval the State pinned us down to, we

20

might be able to make a choice as to whether there was

21

voluntary manslaughter or not, I don't think it is

22

sufficient to say that, look at yourself as reasonable

23

people, reasonable people don't shoot anybody, shoot another

24

person for any reason.

25

issue in this case, never has been and should not be even in

That's

The State is required to disprove

They are required to show that this conduct
If we knew the set of

And let me say that it is not an

1618
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1

your deliberations, that he had a right in any fashion

2

whatsoever to kill her.

3

I don't suggest it to you now.

4

that we have is that an eye witness who says anger and we

5

ltnow nothing more of the circumstances, it seems to

6

as logical to say that this killing tool~ place in a heat of

7

passion as it did with malice.

8

that if you have doubt about that, as to which degree of

9

crime you're looking at, that you are required to follow the

I have never suggested that to you,

But when the only evidence

me

just

And I think the law requires

10

law which again leads to innocence which in this chain of

11

fact-finding is towards a lesser included offense.

12

State hasn't proved, disproved that to you, and if you don't

13

know then you're left with only one option and that's to

14

look at the crime of involuntary manslaughter, which is

15

defined in the instructions, two, I think, relevant aspects,

16

using a deadly weapon which we will concede that the firearm

17

is, in a reckless or negligent manner, reckless manner; or

18

in taking a course of conduct or following a course of

19

conduct which is without due caution and circumspection.

20

I'm not sure I know what that means.

21

defined that for you I have some thoughts of what it means,

22

which I'll briefly relay to you here in a moment.

23

But the

The Court hasn't

If there is anything in this case that is

24

consistent with the definition, with a definition that the

25

Court has given you, it's this kind of conduct and this
1619
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1

that they both loved each other, that they both had

2

compassion.

3

fought, loved, they cried1 and I don't know what it was that

4

led up to the final incidents or what happened that Sunday

5

morning, but I don't think that whatever it was, it's the

6

type, this is the type of case where you should let yourself

7

fall into the trap of hating a defendant.
Finally, let me say this:

8
9

As Hrs. Hoch said, or his motlier said, tl1ey

As I said a moment

ago, it's easy for you to say, well, the conduct was wrong,

10

whatever it was, somebody has to be responsible, we are

11

part,

12

society, to make amends.

13

case, regardless of what your verdict is, whether it's

14

first-degree murder or acquittal on all of the four elements

15

of the four charges you're looking at.

16

Marilyn back and tbe only greater injustice that could

17

happen in this case than what has happened already, and that

18

being the loss of a human life, is to bring back a verdict

19

in this case that is not supported by the evidence, because

20

that's just not right.

21

is the type of case that in my estLnation could not i::ie

22

proved, and I don't tbink it has been proved.

23

have been proved.

24

that relationship between an act of intentionally and

25

deliberately taking somebody's life and what was going on in

\·le

are the jury system, we owe an obligation to
Well, we can't make amends in this

De can't bring

I told you at the outset, that this

Certain acts

Certain conduct has been proved.
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1

Jamie's mind has just not been presented in this courtroom,

2

not when you take into consideration all of the unexplained

3

problems in this case,.
In my estimation, justice is served when the

4

5

truth coraes out, when the truth is presanted in court.

6

Justice is served when a verdict that is correct on the

7

evidence is present1 but if at the tine truth can't be

8

proved in court then justice does not mean the verdict is

9

based upon speculation, guessing, innuendo, sympathy.

10

This is the type of case that is unfortunate and

11

has not been proved, and I think your duty as jurors is to

12

return a verdict of acquittal on all the issues that you

13

have to decide.

14

in a case like this, i)ut I think that when you stop and

15

think about what I have suggested to you it's the only right

16

thing to do, and I would respectfully ask on behalf of my

17

client that you come back into this courtroom, that you vote

18

your conscience in that regard and return a verdict of

19

acquittal on all counts.

20

THB

rnr.

21
22

COURT:

HR. Hl~WS:

I know that's a very difficult thing to do

Thank you.

Thank you, Mr. Stoker.
Haws.
I thinl~ it's appropriate to end this trial

23

exactly where we began.

If you will recall, Mr. Stoker

24

wrote on the board that the State's case would all be

25

innuendo.

Well, what you have heard just now in closing
1625
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1

crime.

The very fact that we 8 re looking at the number of

2

entry wounds on a human being shows a reckless course of

3

conduct on somebody's part.

4

kind of evidence that suggests or not suggests but proves to

5

us what was going through his mind, what his true intent

6

was, it seems tone rather clear that the most that this

7

jury can do in this case, to return a just verdict is to

8

find involuntary manslaughter.

9

of a definition that, fits what can be proved in this case.

And when we do not have the

Because it's the only type

10

In saying that, I say that with some caution to you, too,

11

because if you are sitting here saying to yourself, well,

12

wait a minute, I accept half of what the State's argument is

13

about intent and deliberate action but not all of it, that
by definition precludes reckless conduct because the two are

15

not consistent.

And if this case has developed to a point

16

where the State has in effect proved half of each element,

17

half of the elements of each type of crime, the choice for

18

the jury is simply to acquit on all charges.

19

how can I do that, how can I sit here and believing that

20

another huraan being has died, this man had some

21

responsibility for, for that death, and return four not

22

guilty verdicts?

23

choice, the only choice, that you can legally make in this

24

case because of all of the problems that I have alluded to

25

previously.

It's a tough choice.

And you say

But I think it's the

We are not here to vindicate the family.
1620
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1

are not here to punish somebody, punish in terms of a

2

conviction, for something they didn't do.

3

to render verdicts that are not consistent with the facts.

4

And if you are saying to yourself, well, Hr. Stoker, I can

5

certainly understanu what you're saying, but I cannot bring

6

myself as a citizen in this society to find this, your

7

client, not guilty because of technical little points, that

8

I will ask that you rethink that position when you go into

9

the jury room.

We are not here

Because, the rules of tlle game

this isn't

10

a game, but figuratively speaking -- the rules of this trial

11

say that the burden rests over here.

12

about the things I have suggested to you, it is rather clear

13

to me that we haven't heard all of the truth in this case.

14

And that's not our responsibility.

15

suggest any.

16

a doubt in your mind as to the circumstances of this

17

killing, I thinl~ the law, the law's conclusion is

18

inescapablG, you have to vote for acquittal.

19

start of this trial this Juuge through his instructions to

20

you put into effect what I call an irrevocable course of

21

conduct, also.

22

must be decided.

23

of conduct, and they l1ave simply failed to prove in this

24

courtroom through that witness stand not only not what

25

happened but also what was going through Jamie's mind at

If you stop and think

That's not our burden to

It's not our burden to show you.

If there is

Because at the

He set the parameters under which this case

The State has moved through their course
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1

that tirae.

2

for even a second to think about what was going through his

3

mind and you have some questions about it, that you have

'-.?

II

that premeditated reasonable doubt that I've been talking

5

about in this case.

6

.A.nd I submit to you that if you have to start

The Court has told you that when you deliberate

7

you should vote your conscience, and I fully expect that.

I

8

think we were very careful, we meaning Jamie and I, very

9

careful in selecting you on tnis jury because ve thought you

10

were independent thinking people, and I agree with what

11

Judge Becker has said, that it is not a good idea to walk

12

into the jury room and say, I've got my mind made up, that's

13

the way it 1 s going to beo

14

deliberations.

15

your individual opinions and you think and analyze the

16

evidence in this case, if you come to a conclusion that you

17

feel is uorally right, whether it be for conviction or for

18

acquittal, I ask you, no, I beg you to stay with that

19

conviction because the worse thing that can happen to either

20

the Court or the State or the Defendants position in this

21

case is for a juror to simply go along with the crowd to get

22

a unanimous verdict.

23

don't have one person deciding this case we have twelve and

24

that is all important.

That is not to suggest t~at you

25

shouldn°t try to get a

unanimous verdict, whichever way it

It causes problems in

But after you sit and listen to each of

It's not the way the syste@ works, we
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1

raight be but I just -- I heard of, if you vill, of

2

situations like that, and that's unfortunate because that's

3

-- it's not fair to the State of Idaho and to rny client in

4

this case to have unanimous verdicts just because they need

5

to i:>e unanimous ..

6

I do

;10t

have another chance to tall. to you.

7

Counsel for the State does.

I'm sure he has a lot of things

8

to say, too.

9

proof~ and I can't do anything about that systemo

I wish I

10

could respond to what he has to say, but I can't.

I would

11

ask that you sit and listen very carefully and logically to

12

what he is sayingo

13

easy to get excited, and who can feel sy1apathy for my client

14

when he is the one accused of taking a life?

15

that you should feel sympathy for him.

16

don I t e::i~pect that you hate hirn.

17

see in his face a gratification that we're here in this

18

courtroora or that he feels good about what happened or that

19

in any manner you nave interpreted his actions in this

20

courtroom to be anything less than I wish I could go back

21

and start uy life all over again in terms of what happened

22

during that week's period of time, then I think you've

23

misread him.

24

don't know what went on between these people.

25

there lias been a little evidence in this case that suggests

He goes last because he has tbe burden of

These are the type of cases where it's

I don't expect

On the other hand, I

Lool; at this man.

If you

I don't know what happened that morning.

1623
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1

Jamie's mind has just not been presented in this courtroom,

2

not when you take into consideration all of the unexplained

3

problems in this case,.
In my estimation, justice is served when the

4

truth coraes out, when the truth is presented in court.
6

.,

Justice is served when a verdict that is correct on the

I

evidence is present; ~ut if at the time truth can't be

8

proved in court then justice does not mean the verdict is

9

based upon speculation, guessing, innuendo, sympathy.

10

This is the type of case that is unfortunate and

11

has not been proved, and I think your duty as jurors is to

12

return a verdict of acquittal on all the issues that you

13

have to decide.

14

in a case like this, but I think that when you stop and

15

think about what I have suggested to you it's the only right

16

thing to do, and I would respectfully ask on behalf of my

17

client that you come back into this courtroom, that you vote

18

your conscience in that regard and return a verdict of

19

acquittal on all counts.

20

THB COURT:

I know that's a very difficult thiny to de

Thank you.

Thank you, Hr. Stoker.

Hr. Haws.

21

I think it's appropriate to end this trial

22

began.

If you wil 1 recall, nr. Stoker

23

exactly where

24

wrote on the board that the State's case would all be

25

innuendo.

'\'le

Well, what you have heard just now in closing
1625
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEROME
SCANNED

JAIMI DEAN CHARBONEAU,
Petitioner,
vs.
THE STATE OF IDAHO,
Respondent.

______________

)
)
)
)
) Case No. CV-2011-638
)
)
) ORDER FOLLOWING SUMMARY
) JUDGMENT HEARING
)

Charboneau's Motion for Summary Judgment came on for hearing in Jerome on
September 19, 2014. John Lynn, Boise, and Brian Tanner, Twin Falls, appeared for Petitioner
Charboneau, and Ken Jorgensen, Deputy Attorney General, appeared on behalf of the State of
Idaho.
At the conclusion of the hearing, the Court orally announced certain conclusions it had
reached in the case, and indicated it would enter a written memorandum or decision at a later
time setting forth in more precise detail how those conclusions were arrived at. As noted at the
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hearing, the Court's conclusions were not final, and as will be noted below, more than one may
be subject to further review, including what remedy is appropriate. 1
At hearing, the Court indicated its conclusion, among others, that Charboneau would be
entitled to post-conviction relief consisting of a vacation of the sentence and a new sentencing. In
this case, Charboneau was convicted of Murder in the First Degree. Prior to summary judgment
hearing, the Court assumed that if warranted on a resentencing, the Court could, for example,
give Charboneau a 30 year fixed sentence, and grant him credit for time served. The Court
assumed also that a 30 year fixed sentence (or a 10 year fixed, followed by a 20 year
indeterminate) was the equivalent of a life sentence. The Court failed to understand at hearing
the point Mr. Jorgensen was making in this regard about the effect of a finding by the jury of first
degree murder-that given the jury's finding, the Court had minimal discretion (even on a resentencing), to modify the sentence to any great degree. Since the hearing, the Court has
determined that both of its assumptions are inaccurate. First, it appears that a fixed 10 year
sentence, followed by an indeterminate life sentence, is not the equivalent of a 30 year fixed
sentence. Since Charboneau was convicted of first degree murder, it appears that on a resentencing to a first degree murder charge, all the Court could do is reduce the fixed sentence
portion of Charboneau's sentence from a fixed life sentence to something less. The Court,
apparently, would still be required to re-sentence Charboneau to a fixed term of at least 10 years,
followed by an indeterminate sentence up to life, which, as noted, does not end at the expiration

1 Conclusions, and even orders, are not final, and are subject to revision at any time until a final judgment is entered
in a particular case. Until that time, even the Court's determination that Charboneau is entitled to post-conviction
review is subject to modification. See IRCP 54(a) and (b).
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of 30 years. This, in effect, would leave the actual time to be served by Charboneau up to the
Idaho Dept. of Corrections and the Idaho Commission on Pardons and Parole. !DOC is already
the party, the Court has concluded, that actively prevented Charboneau from learning of the
contents of the Tira Arbaugh letter for at least eight (8) years, if not longer. If Charboneau is
entitled to post-conviction relief, and if a lesser sentence is warranted in order to achieve
substantial justice, the Court is no longer certain it can be achieved in this case by a resentencing alone.
For many other reasons, some expressed on the record thus far, and some not, the Court
also had reservations about vacating Charboneau's conviction, and was reluctant to do so. While
the Court previously assumed it could achieve substantial justice in this case on a re-sentencing,
that is no longer the case. Admittedly, the Court selected the post-conviction remedy at the
conclusion of the summary judgment hearing without much, if any, input from either counsel. It
appears this conclusion needs to be revisited.
At the conclusion of the summary judgment hearing on September 19, 2014 in Jerome,
the Court indicated to the parties that there were other issues as well that needed to be addressed
further, and the Court set a further time for briefing of those additional issues. This was done
because at the hearing, although the Court could conclude, (and did) that the Tira Arbaugh letter
was generally admissible as evidence, questions remained as to what portions were admissible,
and on what points. Now, because the Court must conduct a far deeper analysis of the
revelations in the letter, in order to see how they might have affected the outcome of a trial,
rather than the outcome of the sentencing, the evidentiary considerations previously raised take
ORDER FOLLOWING SUMMARY JUDGMENT HEARING
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on much greater significance. Among the questions left open at the end of the summary
judgment motion were the following:
(a) If the Tira Arbaugh letter is independently admissible as an exception to the hearsay
rule pursuant to IRE 804(b)(3), the Court doubts that exception makes, (or would make on a retrial) the entire letter admissible. That is, are only the portions of the letter that would or might
subject Tira Arbaugh to a perjury charge to be considered as statements against interest, or does
a jury on a retrial, (or the Court on a summary judgment hearing), get to consider the whole
statement-the entire letter-in context? How does that get accomplished if the jury, on retrial,
is only permitted to see the portions of the letter dealing with statements against interest?
(b) The Court has accepted, at least initially, the proposition that the Tira Arbaugh letter
might be separately admissible (or parts of it might be separately admissible) because they fall
under the "catch-all" provisions of the hearsay rule, [IRE 804(b)(6)]. In that regard, the Court
wonders, (similar to the issue of a statement against interest) whether it has to make findings or
conclusions that each part of the letter, separately and independently, has circumstantial
guarantees of trustworthiness so that only parts of the letter may be separately considered
admissible.

2

Or, if certain points raised in the letter can be found to have circumstantial

guarantees of trustworthiness, does that make the entire letter admissible?

2 The

parties must bear in mind there are two separate admissibility questions being addressed at the same time. The
first is the admissibility of the letter, or parts of it, for summary judgment or other purposes upon this postconviction action. The other is whether the document might be independently admissible at trial before a jury.
Although independently analyzed, this Court has no power to determine, at present, what might be admissible on a
retrial. These considerations, of course, are entirely different than a Court's analysis, conducted in a post-conviction
proceeding, of whether the suppressed or concealed evidence might be material or might have changed the result in
a prior proceeding, or whether the Court still has confidence in the original verdict. It now matters a great deal
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Q
(c) In the Court's prior Findings of Fact and Conclusions of Law filed in April 2014, the
Court made a finding at paragraph (7) as to which documents (included in the packet delivered to
him in Orofino) Charboneau had never seen before. Exhibit 8 in that previous proceeding, which
is now Exhibit C, pages 4 and 5 to the Affidavit of John Lynn, was not included in those.
Frankly, Exhibit 8 to that hearing, and now part of Exhibit C to this one, did not have near the
significance to the issues presented then as to the issues presented now. For one thing, the Court
has always been under the impression that Exhibit C (referred to now as the "Larry Gold
affidavit") had surfaced during the case of prior Court proceedings. As the Court indicated at
summary judgment hearing, the State was given until October 15, 2014, to provide evidence to
the Court on the question of whether the Larry Gold affidavit was in fact revealed or made public
during the course of prior proceedings. At the summary judgment, the indication to the Court by
Charboneau (through counsel, not by affidavit) was that the document had not been known to
Charboneau until it was delivered to Charboneau by Hiskett. The Court's prior finding of fact
contained in paragraph 7 is subject to revision. Charboneau, by October 15, 2014, is also
permitted to submit any proof to the Court on this point as well. It there is an issue of fact in this
regard, it may be necessary to resolve it by evidentiary hearing. 3

whether the jury could ever have heard the suppressed evidence, or could hear it on a retrial, or whether the letter
itself could be used for impeachment.
Previously, if the Court were only considering the impact of the letter on sentencing, the admissibility
questions were not so critical, because it seems relatively clear the Tira Arbaugh letter, if timely revealed, could
have been presented and considered by the sentencing judge for consideration even if it was all hearsay.
3
As will appear below, the Larry Gold affidavit has become very significant, depending on how and when
(or it) it may be considered as evidence, because it may be used (now) to show police knowledge of the Tira
Arbaugh letter as far back as I 989. Consequently, the Court has questions as to whether it was concealed or only
surfaced with the Tira Arbaugh letter. If it was in fact concealed, the Court may be willing to apply evidentiary
presumptions to it that it would not otherwise apply. Whether it was concealed is a question of fact.
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0

0

In keeping with the possible significance of the Larry Gold affidavit, questions as to
when and how it may be considered as evidence have arisen. As the Court noted at hearing, the
affidavit might be considered as triple hearsay. Does it meet exceptions to the hearsay rule? It
seems to meet current requirements for an affidavit, though it did not when apparently prepared.
Does it therefore suffice for summary judgment purposes? The affidavit appears to contain a
statement made to Larry Gold about the contents of the Tira Arbaugh letter. Does the affidavit
have circumstantial guarantees of trustworthiness such that the Court can determine that certain
prongs of the letter meet hearsay exceptions? Does each hearsay objection have a separate
exception? And if the Larry Gold affidavit was likewise concealed by IDOC, does the issue of
concealment bear on how the Court should consider its contents? Should the Court presume that
if the State made the Larry Gold affidavit the subject of a conspiracy to conceal it, that the State
considered it as accurate or valuable so that the remedy would be the Court would presume its
contents are accurate? Or hold or draw inferences about the content of the letter against the
State? If the Court concludes that the State actively concealed the affidavit, similar to the Tira
Arbaugh letter, until a time after each of them died, does that have any bearing on the evidentiary
rules? Is the State then estopped to argue the "unavailability" of the hearsay declarant? Even
more importantly, is the Larry Gold affidavit hearsay in the first place. If it is not offered to
prove the content of the hearsay statement, the statement is not hearsay. So what if the offer of
the Larry Gold affidavit is not to prove its content, but it is instead offered to show that
somehow, someone had knowledge, and verbalized that knowledge, of a particular fact that the
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0

0

person making that statement could not have known of otherwise? 4 Is the statement then
admissible because it has or contains circumstantial guarantees of trustworthiness?
(d) Mr. Tanner's Reply Brief came in late, among other things, and at the time of the
hearing Mr. Jorgensen had not even had time to read it, much less respond to it. Following
hearing, the State was given until October 15, 2014 to respond to the assertions in Charboneau's
Reply Brief. Because Mr. Tanner's Reply Brief addressed some matters not contained in
Charboneu's opening brief, the State will be permitted to respond either by affidavit or by brief,
or both. In the event a factual issue is raised requiring hearing, one will be set. Again, as noted
by the Court at hearing, of particular interest to the Court is Mr. Tanner's assertions regarding
the number of bullets fired, and the number of shell casings found. Tira Arbaugh's assertions that
a second rifle was fired on the morning of the murder makes this evidence significant because, if
the Court follows Mr. Tanner's lead, the inference or conclusion could be that someone scooped
up shell casings at some point in time in order to conceal the fact a second weapon was fired.

4

Say, for example, an old Indian enters a police station long ago and gives the following detailed statement to the
police. Last fall, at a mining camp, he observed Mean Joe kill Red following an argument. Mean Joe snuck up on
Red and bashed in his head with a large rock. He then rolled him over and stabbed him several times in the chest
with a huge pearl handled knife that Mean Joe always carried. They buried Red in his red flannel shirt, in a pine box,
and just before they did so, Mean Joe threw his knife and the rock in the box with Red, while saying he was happy
to have killed him. They buried the box in their mine. It is now winter. The Indian disappears. For whatever
reasons, (deep snow, can't find the claim) the box and the body are not found for quite some time. When they are
found, the pathologist can confirm that the skull shows the fracture, the bones show the knife wounds, and all the
details match the Indian's statement. Only those three were known to mine together. Can the statement to the police
be admitted, if nothing else, even if that is the fact in issue, to show that only the Indian could have known or
had knowledge of the circumstances of the event, which proves that he would have had to have been thereregardless of whether his statement can be used to show who the killer was? And that due to the time when this
story was told to the police, the old Indian must have held that knowledge at a certain point in time? Similarly, can
Larry Gold's affidavit be used to show that only someone that had seen the Tira Arbaugh letter, could be able to
describe it as to its date, and the details in it? (assuming there is no reason to doubt who it was making the
statement). Or, if nothing else, can Gold's affidavit be used to show that a particular statement was made to him
prior to the date of his affidavit?
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This in turn unless rebutted by the State, might lead to a conclusion that Tira Arbaugh's letter
contains circumstantial guarantees of trustworthiness regarding whether a second rifle was
present, etc. The Comt wishes to give the State every opportunity to respond on this point. 5
Accordingly, the Court is required to change the current direction of the case from an
inquiry into whether a re-sentencing should be allowed, to an inquiry concerning whether the
evidence presented on summary judgment on post-conviction is sufficient to vacate the
conviction. 6 The questions posed need to be addressed. The Court will postpone all briefs due on
each point raised herein until October 31. The parties may agree to a different briefing schedule,
and whether they wish to submit reply briefs. In no event will briefing, including reply briefs,
be extended beyond November 18. If the parties have other issues they feel should be addressed
aside from those mentioned, they may only do so with leave of comt upon proper motion.
IT IS SO ORDERED.
DATED this ;;2~ day of September 2014.

RobertJ.Egee
District Judge

5

While the Court has questions on certain points raised by the parties, it is neither the Court's duty nor inclination to
search the record for evidence that might suppo1t a particular claim made by either party to either the murder case or
the post-conviction claim. For that reason the Court is directing the patties to areas in which questions have been
raised, but remain .
6 As the Court noted at hearing, even Mr. Tanner admits that there is not much question whether Charboneau shot
Marilyn. The question is not even whether he committed murder. If the verdict had been second degree murder, the
Court would not be required to inquire much beyond whether the post-conviction revelations m i.ght have affected
the sentence. Now, however, the question is whether the Court has confidence in the first degree murder conviction.
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Deputy Attorney General
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(208) 334-4534

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO , IN AND FOR THE COUNTY OF JEROME
JAIMI DEAN CHARBONEAU ,
Petitioner,
vs .
THE STATE OF IDAHO.
Respondent.
_________

)
)
)
)
)
)
)
)
)
)

CASE NO. CV-2011 -638
SUPPLEMENTAL BRIEF
IN OPPOSITION TO
PETITIONER'S MOT ION FOR
SUMMARY JUDGMENT

Pend ing before the Court is Petitioner's Motion for Summary Judgment.
In its September 29 , 2014 order the Court requested briefing on additional
issues , including the admissibility of the "Tira Arbaugh letter" (Order, p. 4), the
admissibility and significance of the "Larry Gold affidavit' (Order, pp . 5-7) , and the
sign ificance of evidence presented at trial (Order, pp . 7-8) . Submitted with this
supplemental brief are the Affidavit of Joe Aman , the Affidavit of Ken Boals , and
the depositions of Mito Alonzo , Betsy Charboneau , Frederick Bennett, and John
Horgan .
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I.
No Part Of The Letter Allegedly Written By Tira Arbaugh Is Admissible Evidence
A.

The Letter Is Hearsay
Hearsay is defined as "a statement, other than one made by the declarant

while testifying at the trial or hearing, offered in evidence to prove the truth of the
matter asserted."

I.R.E. 801 (c).

The letter is clearly hearsay in its entirety.

Hearsay is generally inadmissible, unless it falls within a hearsay exception.

I.RE. 802. Charboneau has failed to demonstrate that the letter falls within any
hearsay exception.

B.

The Letter Is Not Admissible As A Statement Against Penal Interests
A hearsay statement may be admissible if the declarant is unavailable and

the statement, at the time of its making, "so far tended to subject declarant to ...
criminal liability ... that a reasonable person would not have made the statement
unless declarant believed it to be true." I.RE. 804(b)(3). Where, as here, the
statement is "offered to exculpate the accused" it is "not admissible unless
corroborating
statement."

circumstances
Id.

clearly

indicate

the

trustworthiness

of the

Although the declarant is not available, neither of the other

circumstances for admission is met in this case.
Review of the contents of the letter show that no part of it rises to the level
of so far tending to subject the declarant to criminal liability that a reasonable
person would not have made the statement unless she believed it to be true.
Parts of the letter, such as the salutation to Judge Becker; allegations of motive
for writing the letter; any statements about information in the police statement;
Supplemental Brief In Opposition To Petitioner's Motion For Summary
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0
claims that statements were made by police officers; what the declarant claims
I

she told police; and claims of statements by the prosecutor or actions by family
members, are not statements that tend to subject the declarant to criminal liability
at all, much less to the degree a reasonable person would not have made the
statements unless true.
Charboneau's theory is that statements contrary to trial testimony in the
letter would subject the declarant to perjury charges, and are therefore
admissible. Perjury occurs when a witness sworn to tell the truth "willfully and
contrary to such oath, states as true any material matter which he knows to be
false."

I.C. § 18-5401.

Charboneau's argument presumes, without evidence,

that the trial testimony was false and the statements in the letter are true.
Because the trial testimony is consistent with the state's theory of the case and
the rest of the evidence presented at trial, no reasonable person would conclude
she was at such risk of prosecution or conviction for perjury that she would make
the statements in the letter only if they were true.
Finally, Charboneau has failed to demonstrate that "corroborating
circumstances

clearly

indicate

the

trustworthiness

of

the

statement."

Corroboration "takes into account" contradictory evidence, the relationship of the
declarant and the listener, the relationship of the declarant and the defendant,
whether the declarant has issued the statement multiple times, whether a
significant amount of time passed between the incident and the statement,
whether the statement would benefit the declarant, and psychological and
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0
physical surroundings that could affect the statement.

0
State v. Meister, 148

Idaho 236, 242-43, 220 P.3d 1055, 1061-62 (2009).
There is no corroboration of any of the statements allegedly against
interest. Far from being corroborated, the statements in the letter are contrary to
Tira Arbaugh's trial and preliminary hearing testimony and are also contrary to all
the other evidence presented at trial. For example, statements that Charboneau
was in the house and presented Tira with the Remington rifle, that Tiffnie left the
house with that rifle, and that Tira never heard the second round of shots are
completely uncorroborated by any other evidence, and are in fact contrary to the
sworn testimony of Tira Arbaugh, Tiffnie Arbaugh, and Charboneau himself. The
central claim, that Charboneau did not have the murder weapon, is refuted by
evidence that the Remington he had purchased days before and was the source
of all the known bullets and casings was found in the field near where
Charboneau was arrested. (Trial Tr., p. 796, L. 18 - p. 798, L. 14; p. 892, Ls. 1424; p. 895, L. 2 - p. 899, L. 19.) The evidence admitted at trial (set forth in more
detail below) and in this proceeding, far from corroborating the statements in the
letter, demonstrates that the factual claims in the letter are untrue.
Charboneau has also failed to corroborate the other statements and
claims in the letter. He has presented no evidence, for example, that Tira made
these claims at any other time from the trial in 1984 to her death in 1997. 1
Certainly someone claiming to be trying to right some great wrong would take

1 Charboneau has argued, and this Court has accepted, that statements allegedly made by Tira
Arbaugh to Betsy Charboneau Crabtree are not the same. Inconsistent alleged statements are
not corroborative.
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more effort than a single letter in 13 years. In addition, although the letter claims
Tira was attending a street dance in Bruneau where Frederick "Pinto" Bennett
and his band were performing on September 6, 1984, a search of the archives of
local papers shows that the only dance held in Bruneau that month was on
September 16, 1984. (Affidavit of Joe Aman, Affidavit of Ken Boals.)
Finally, the circumstances under which the letter came to light are
disturbing and call into question the reliability of the statements therein. Although
Charboneau's petition alleged he discovered the letter on March 18, 2011, when
Corporal Hiskett delivered a copy of it to him, his mother, Bessie Charboneau
wrote a letter dated February 21, 2011, claiming knowledge that Tira Arbaugh
had written a letter to Judge Becker about the case, and Frederick Bennett, a
close friend of Bessie Charboneau, signed an affidavit on February 3, 2011,
claiming to have a copy of a letter written to Judge Becker by Tira Arbaugh.
(Deposition of Bessie Charboneau, p. 33, L. 25 - p. 39, L. 11, Deposition Exhibit
29; Deposition of Frederick R. Bennett, p. 25, L. 11 - p. 29, L. 18, Deposition
Exhibit 3. 2)
The letter is not admissible in whole or in part under the statement against
penal interest exception. There is no basis to believe that the letter would have
made any reasonable person believe that Tira Arbaugh was in any credible risk
of prosecution for perjury. Moreover, nothing in the letter is corroborated by any
independent evidence. The letter is inadmissible hearsay.

Bessie acknowledged her signature on the letter but denied any memory of it while Bennett
asserted that the affidavit he signed was false. (Deposition of Bessie Charboneau, p. 33, L. 25 p. 39, L. 11; Deposition of Frederick R. Bennett, p. 25, L. 11 - p. 29, L. 18.)

2
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C.

0

The Letter Is Not Admissible As Generally Reliable
The hearsay exceptions also include a "catchall" provision for hearsay

statements "not specifically covered by any of the foregoing exceptions but
having equivalent circumstantial guarantees of trustworthiness" and the
statement is offered "as evidence of a material fact," "is more probative ... than
other evidence," and admission serves "the general purposes of these rules and
the interests of justice.

11

I.R.E. 804(b)(6).

The hearsay catchall rule

"contemplates that the trial court will look at all the other evidence to determine
whether it tends to corroborate the hearsay statement." State v. Giles, 115 Idaho
984, 987, 772 P.2d 191, 194 (1989). The catchall exception in I.R.E. 804(b)(6) is
not a mechanism of bypassing or reducing the requirements of I.R.E. 803(b)(3).
Because, as stated above, the letter is not corroborated, it is inadmissible
hearsay under this exception as well.

II.
No Part Of The "Affidavif' Allegedly Written By Larry Gold Is Admissible Evidence

As stated above, hearsay is an out-of-court statement offered to prove the
truth of the matter asserted. I.R.E. 801 (c). Exhibit C to the Affidavit of John Lynn
is clearly hearsay as it is an out-of-court statement offered for the truth of the
matter asserted.

Moreover, the exhibit purports to contain out-of-court

statements by one "Mita Alanzo [sic]." This is "[h]earsay included within hearsay"
and therefore requires a separate exception of the hearsay rules to be
admissible.

I.R.E. 805.

No hearsay exception applies to either the alleged
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0
hearsay statement of Larry Gold or the alleged hearsay statement of Mita
Alonzo. 3 The exhibit is inadmissible in its entirety.

111.
Review Of The Trial Evidence Shows That Charboneau Is Not Entitled To PostConviction Relief
On June 22, 1984, Marilyn Arbaugh fled out the hatchback of her car on a
rural road to escape her ex-husband, Jaime Charboneau, who had abducted her
after work and refused to take her home. (Trial Tr., vol. 1., p. 50, L. 5 - p. 68, L.
20; p. 74, L. 5 - p. 85, L. 5; see also, p. 196, L. 20 - p. 205, L. 8; p. 231, L. 13 p. 242, L. 23; vol. 2, p. 260, L. 8 - p. 266, L. 7.) Charboneau had choked Marilyn
unconscious and she had bruising on her head, neck and breast. (Trial Tr., vol.
1, p. 94, L. 5-p. 103, L. 2; p. 150, L. 21 -p. 151, L. 24; p. 155, L. 24- p. 156, L.
22.) The Sherriff's office put out an alert for Charboneau and the car, and a
judge issued an arrest warrant. (Trial Tr., vol. 1, p. 151, L. 25 - p. 157, L. 11.)
Police later discovered Marilyn's briefcase that she always carried in her
car and which contained important papers discarded near a casino in Nevada.
(Trial Tr., vol. 1, p. 108, L. 7 - p. 119, L. 6; p. 122, L. 5 - p. 130, L. 8; p. 143, L. 2
- p. 145, L. 1.) Charboneau had been to that casino shortly before discovery of
the briefcase. (Trial Tr., vol. 5, p. 1231, L. 2 - p. 1232, L. 10.)
On June 26, 1984, south of Mountain Home, Charboneau was in
possession of a backpack that Marilyn used as a purse. (Trial Tr., vol. 2, p. 290,
L.22 - p. 293, L. 7; p. 365, L. 7 - p. 368, L. 21.) Charboneau was using the
Even if this Court deems any part of the exhibit admissible, the claims in it ascribed to Mita
Alonzo and Cheryl Watts are refuted by the testimony provided by Cheryl Watts and the
deposition of Mita Alonzo (a copy of which was submitted with this brief).

3
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name "Sam" and claiming he worked for the government and that he was walking
either because his truck had recently run out of gas or his horse had either gotten
loose after being spooked by a rattlesnake or he shot it because it was bitten by
a rattlesnake. (Trial Tr., vol. 2, p. 378, L. 14 - p. 386, L. 23; p. 401, L. 24 - p.
419, L. 2; vol. 3, p. 506, L. 4 - p. 510, L. 20; p. 514, L. 25 - p. 526, L. 11.) The
next day, June 27, 1984, Marilyn's burned out car (minus VIN plate and license
plates) was found in the same area where Charboneau was hitchhiking, and
tracks consistent with Charboneau's boots were all around it. (Trial Tr., vol. 2, p.
420, L. 2-p. 441, L. 25; p. 451, L. 7- p. 470, L. 17.)
Charboneau got a ride to Hagerman on June 27, 1984. (Trial Tr., vol. 3, p.
p. 514, L. 25 - p. 526, L. 11.) That same day he tried to buy a gun from the local
hardware store, completing the transaction (and also buying two boxes of
ammunition) on the 28th when the store owners brought the gun in from their
other store in Gooding. (Trial Tr., vol. 3, p. 534, L. 24 - p. 542, L. 19; p. 554, L. 2
- p. 560, L. 1; p. 572, L. 17 - p. 573, L. 7; p. 575, L. 9 - p. 576, L. 12.) The rifle
holds up to fifteen bullets at a time, and was easy to reload. (Trial Tr., vol. 4, p.
859, Ls. 23-25; vol. 5, p. 1169, L. 14 - p. 1170, L. 2; p. 1171, L. 24 - p. 1172, L.
19.) Charboneau claimed he was working in the desert and needed the gun to
kill rattlesnakes. (Trial Tr., vol. 3, p. 556, Ls. 2-5; p. 559, L. 24 - p. 560, L. 1; p.
573, L. 22 - p. 57 4, L. 6.)
Charboneau had threatened Marilyn in April of 1984, telling her that if he
could not have her no man could. (Trial Tr., vol. 2, p. 327, L. 15 - p. 331, L. 20;
vol. 5, p. 1247, L. 13 - p. 1250, L. 3.) On the day immediately preceding the
Supplemental Brief In Opposition To Petitioner's Motion For Summary
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murder, Marilyn repeatedly expressed her fear of Charboneau. (Trial Tr., vol. 2,
p. 260, L. 20 - p. 262, L. 24; p. 331, L. 21 - p. 337, L. 21.)
On the day of the murder Marilyn arrived home at about 10:00 to 10:30 in
the morning, having spent the night out on a date. (Trial Tr., vol. 3, p. 614, L. 9 p. 620, L. 20; p. 701, L. 3 - p. 702, L. 1; vol. 6, p. 1252, L. 14 - p. 1261, L. 11.)
She took a bath and got dressed. (Trial Tr., vol. 3, p. 620, L. 21 - p. 623, L. 5;
vol. 6, p. 1261, Ls. 12-16; p. 1262, Ls. 1-18.) She left the house and went to the
shed (where the phone was) and called her father at 11 :30 a.m. to ask if he had
heard from the Sherriffs office regarding its search for Charboneau, something
she did every time she came home because she did not have a phone in her
house, and she was scared of Charboneau. (Trial Tr., vol. 3, p. 587, L. 24 - p.
590, L. 4; p. 623, Ls. 6-22; vol. 6, p. 1261, Ls. 15-16.) When she returned she
asked her daughters, Tira and Tiffnie, if either of them had turned loose the
horses. (Trial Tr., vol. 3, p. 623, L. 6 - p. 625, L. 6; p. 637, L. 13 - p. 638, L. 3;
vol. 6, p. 1262, L. 19 - p. 1263, L. 15.) She then left the house again to corral
the horses. (Trial Tr., vol. 3, p. 638, Ls. 4-23.)
Shortly after Marilyn left the house Charboneau shot her and she
screamed. (Trial Tr., vol. 3, p. 638, L. 24 - p. 640, L. 4.) Her daughter Tiffnie
grabbed her mother's pistol and went out to the barn. (Trial Tr., vol. 3, p. 640, Ls.
5-20; vol. 6, p. 1263, L. 16 - p. 1264, L. 20.) In the barn, in an alleyway between
corrals, she saw Marilyn, her mother, sitting on the ground with Charboneau
standing over her pointing a rifle at her. (Trial Tr., vol. 3, p. 640, L. 18 - p. 642,
L. 16.) Marilyn had a hand to one shoulder, staunching the flow of blood, and
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she was also bleeding from one leg. (Trial Tr., vol. 3, p. 641, Ls. 7-25.) Both
Charboneau and her mother told Tiffnie to leave. (Trial Tr., vol. 3, p. 643, L. 4 -

p. 644, L. 3.)
Tiffnie ran to the shop, called the police, and reported that Charboneau
had shot her mother. (Trial Tr., vol. 3, p. 644, Ls. 4-7.) The dispatcher described
her as "very hysterical, crying, screaming into the phone" when she reported that
Charboneau had shot her mother in the barn. (Trial Tr., vol. 3, p. 734, L. 18 - p.
737, L. 3.) Then she ran back to the house, got Tira out of the bath, and they
both got dressed. (Trial Tr., vol. 3, p. 644, Ls. 8-19; vol. 6, p. 1264, L. 21 - p.
1265, L. 24.) As they got dressed they heard more shots. (Trial Tr., vol. 3, p.
644, L. 20 - p. 645, L. 6; vol. 6, p. 1267, L. 3 - p. 1268, L. 25; p. 1303, Ls. 2124.) The sisters left the house together and eventually entered the barn where
they saw their mother's body. (Trial Tr., vol. 3, p. 645, L. 7 - p. 662, L. 21; vol. 6,
p. 1269, L. 1 - p. 1270, L. 17.) Her shirt had been pulled up to expose her left
breast. (Trial Tr., p. 663, Ls. 2-7.)
Tira called for an ambulance. (Trial Tr., vol. 3, p. 662, Ls. 22-24; vol. 6, p.
2170, Ls. 17-25.) She also was hysterical and reported that "Jamie had a gun"
and had gone out the back way. (Trial Tr., vol. 3, p. 738, L. 21 - p. 740, L. 3.)
Charboneau was arrested a short distance away not long after police were
dispatched. (Trial Tr., vol. 4, p.751, L. 6 - p. 766, L. 17; p. 881, L. 1 - p. 886, L.
12.) After being informed he was under arrest for murder, Charboneau claimed
he killed Marilyn because she would have shot him and she had shot him once
before, and indicated where he had thrown the rifle. (Trial Tr., vol. 4, p. 766, L.
Supplemental Brief In Opposition To Petitioner's Motion For Summary
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18 - p. 769, L. 24; p. 886, L. 13 - p. 889, L. 4.) The Remington rifle Charboneau
had purchased days before was found nearby. (Trial Tr., p. 796, L. 18 - p. 798,

L. 14; p. 892, Ls. 14-24; p. 895, L. 2 - p. 899, L. 19.) There was blood on the
end of the barrel from "blowback type splatter." (Trial Tr., vol. 4, p. 898, Ls. 1023; p. 901, Ls. 2-24.)
The floor of the alleyway in the barn was covered by approximately three
inches of hay stems and clippings and manure on top of dirt. (Trial Tr., vol. 4, p.
772, L. 1 - p. 773, L. 6.) Several officers and others were in that area during the
investigation. (Trial Tr., vol. 4, p. 773, L. 7 - p. 780, L. 3.) Officers found seven
spent Remington .22 caliber bullet casings in the barn. (Trial Tr., vol. 4, p. 780,
Ls. 4-8; p. 784, L. 2 - p. 796, L. 17; p. 934, L. 9 - p. 945, L. 17.4)

Marilyn's

backpack, the same one Charboneau possessed after Marilyn fled from him, was
found in the cellar by the barn; among the items in the backpack were the boxes
of shells Charboneau purchased in Hagerman, one full and one only partly full.
(Trial Tr., vol. 4, p. 800, L. 9 - p. 807, L. 3; p. 980, L. 19 - p. 998, L. 7.)
Autopsies on Marilyn's body revealed between fourteen and seventeen
entrance wounds, assuming no ricochets to bring the number even lower. (Trial
Tr., vol. 5, p. 1040, Ls. 16-20; p. 1083, L. 14 - p. 1086, L. 5.) There were four
entrance wounds in her right upper mid-chest that appeared to have been
inflicted at long range (greater than two and one-half feet), and would have been
fatal wounds. (Trial Tr., vol. 5, p. 1044, L. 1 - p. 1050, L. 12; p. 1055, L. 2 - p.

Another .22 casing was found near the sheep wagon; although it was photographed, and the
photograph admitted into evidence, the casing was not retained as evidence. (Trial Tr., vol. 4, p.
906, L. 24 - p. 916, L. 13.)
4
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1056, L. 19; p. 1063, L. 1 - p. 1064, L. 9; p. 1068, Ls. 12-18.) A fifth entrance
wound was directly under the left breast, and produced by putting the muzzle of
the rifle directly against the skin under the breast before firing. (Trial Tr., vol. 5,
p.1050, L.13-p.1054, L. 23; p.1068, Ls.12-18; p.1166, L. 7-p.1167, L.11.)
A sixth entrance wound in the upper left chest corresponded with an exit wound,
and was in the nature of a flesh wound that would not have been fatal. (Trial Tr.,
vol. 5, p. 1066, Ls. 1-18.) A seventh entrance wound in the lower abdomen was
also long range and corresponded with an exit wound. (Trial Tr., vol. 5, p. 1069,
L. 15 - p. 1070, L. 12.) There were three entrance wounds in the thigh, two of
which exited and one of which broke the femur. (Trial Tr., vol. 5, p. 1071, L. 13 p. 1075, L. 18.) Another entrance wound was in an ankle. (Trial Tr., vol. 5, p.
1075, L. 19 - p. 1077, L. 10.) Another entrance wound was in the left calf, and
the bullet was recovered. (Trial Tr., vol. 5, p. 1080, Ls. 2-19.) Entrance and exit
wounds were in the right hand, indicating that the same bullet may have caused
another of the entrance wounds if it passed through the hand and entered the
body. (Trial Tr., vol. 5, p. 1077, L. 11 - p. 1080, L. 1.) Marilyn had also been
shot in the back of the left shoulder (Trial Tr., vol. 5, p. 1080, L. 20 - p. 1081, L.
12) and in the back of the neck with the bullet exiting beneath her left ear (Trial
Tr., vol. 5, p. 1081, L. 13 - p. 1082, L. 22).
There were seven bullets found in Marilyn's body: all were Remingtons,
five were definitely fired through the Remington nylon stock rifle, one was
mangled too much for identification, and the possibility the last was fired from
another weapon was "remote" or "slight." (Trial Tr., vol. 5, p. 1128, L. 3 - p.
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1151, L. 12; p. 1177, L. 4 - p. 1179, L. 19. 5)

The shell casings were also

identified as having being shot in the Remington nylon. (Trial Tr., vol. 5, p. 1151,
L. 25 - p. 1157, L. 6.) Tests on the pants Charboneau had been wearing and the
Remington nylon rifle were both positive for blood of Marilyn's type but not for
Charboneau's. (Trial Tr., vol. 5, p. 1200, L. 16 - p. 1208, L. 23; p. 1216, L. 14 p.1218, L.4.)
The evidence of Charboneau's guilt is overwhelming. It is impossible to
read Tira's trial and preliminary hearing testimony and conclude it was merely the
result of coaching.

For example, when asked on cross-examination if she

disliked Charboneau, Tira responded, "I don't know. He-he killed my mom.
What am I supposed to think?" (Trial Tr., vol. 6, p. 1274, Ls. 5-9.) She asserted
that her testimony was true and she was "telling the truth of what I know." (Trial
Tr., vol. 6, p. 1293, L. 19 - p. 1294, L. 4.) Moreover, her trial testimony fit almost
seamlessly with the rest of the evidence; for the letter to be accurate almost
every witness at trial had to be lying.

In addition, there was no evidence

presented at trial indicating that a second rifle was involved in the shooting, or
that Marilyn even owned a "Calamity Jane" rifle.
The flaws in Charboneau's theories and the gaps in his proof are legion.
There is no evidence that any police officer or prosecutor withheld evidence from
the defense at the trial or either sentencing. There are enormous reasons to
doubt the veracity of the copy of a letter on which Charboneau's claims are

5

Compositional analysis apparently also confirmed that the bullets in Marilyn's body had come
from the same batch as the bullets in the Remington box Charboneau had purchased. (Trial Tr.,
vol. 6, p. 1308, L. 6- p. 1309, L. 5; State's Exhibit 122.)
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based. As such , Charboneau has failed to establish even a prima facie claim of
post-conviction relief or any entitlement to any remed y.

CONCLUSION
The state respectfully requests that this Court deny the motion for
summary judgment.
DATED this 15th day of October, 2014 .
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IN THE DISTR ICT COURT OF THE FIFTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF JEROME

JAMrE DEAN CHARBONEAU
- . --· Petitioner,
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County of Ada

Joe Aman , being first duly sworn upon his oath, deposes and says:
1.
I am publisher of The Owyhee Avalanche newspaper.
2.
The Owyhee Avalanche newspa per covers news and events in Owyhee County, Ida ho , including Bruneau, Id aho. The Owyhee Avalanche
maintains archives of its newpapers.
3.
I reviewed the arch ives of the Owyhee Avalanche fo r the months of August September, and October 1989 for any articles abou t dances or
concerts in Bruneau , Idaho, Frederick "Pinto· Bennett, or Bennett's band , the Famo us Motet Cowboys.
4.
The only article I found was in the September 13 , 1989 edition of the pa per re fe rencing a da nce and barbecue in association with the Brunea u
Round up rodeo to be held on September 16 and 17 , 1989.
5.
A true and correct copy of that article is attached to this affidavit
6.
I found no articles about other dance s, concerts, Frede ri ck "Pinto" Bennett, or the Famous Motel Cowboys.

'""""''"' AITTao< " " ·-~

/J
Subscribed and sworn to before me this

&~---------------

,,,,,11n1u,,,,,

,,,, s1 \:J Tlf S1 ,,,,

Joe Aman

. ........•• /'
I ,"'"'c.~
.v ••

.:~(··ti ~-""
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jQ_ day of October 2014 .
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this_ day of October 2014, I caused lo be served a true and corre ct copy of the fo re going Affidavit of Kenneth K
Jorgensen to:
Bria n M. Tanner
Attorney at Law
401 Gooding St N., Ste, 107
Twin Falls, ID 83301
Fax 208-734-2383

-

_

_

John C. Lynn
Attorney at Law
6661 M. Glenwood St.
Boise 83714
Fax 208-2 58-8416

_

U.S. Mail Postage Pre pa id
Hand Delivered
Overnight Mail
Facsimile

U.S. Mail Postage Prepaid
Hand Del ivered
Overnight Mall
Facsimile

Rosean Newman , Legal Secreta ry
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PAGE 2-B - THE OWYHEE· AVALANCHE - WEDNESDAY, SEPT. 13, 19S9

Bruneau ou dup
i this weekend
The 6lh annua l Bruneau
Round-up Will be held this
we · kend. Sep mber 16 and
1 7 in t be Br neau Rodeo
Arena. The Bruneau Roundup. which was resum dafter
everal ye rs off dur!n lhe
70's, features the usual rodeo
v n.t
but add
many
p laity e: ents lo give lhe
uniqu
how a local na or.
b ides a Junior st r riding

G

and barrel racing. th
Round -up holds a mutton
busttn· for owhands under
flv year old, the oth r
events for lhos who are not
faint-of-heart are wild cow
mllking, saddle · ow rldlng,
and wild horse roping. Th
rodeo weekend wtll also
Jnc lude a dance and
b rbequ a d evcryon I
welcom .
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this / 5 day of October 2014, I caused to be served a
true and correct copy of the foregoing Affidavit of Joe Aman to:
Brian M. Tanner
Attorney at Law
401 Gooding St. N., Ste. 107
Twin Falls , ID 83301
Fax 208-734-2383

~ U.S. Mail Postage Prepaid

John C. Lynn
Attorney at Law
6661 N. Glenwood St.
Boise 83714
Fax 208-258-8416

X

AFFIDAVIT OF JOE AMAN, Page 3

_

_

Hand Delivered
Overnight Mail
Facsimile

U.S. Mail Postage Prepaid
Hand Delivered
Overnight Mail
Facsimile
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0

LAWRENCE G. WASDEN
Idaho Attorney General

ORIGINAL

DISTRICT COURT
----._
FIFTH JUDICIAL DIST
Counb; of Jerome, State of fdaho

PAUL R. PANTHER
Chief, Deputy Attorney General
Criminal Law Division

Filed

KENNETH K. JORGENSEN 1SB#4051
Deputy Attorney General
Special Prosecuting Attorney
P.O. Box 83720
Boise, Idaho 83720-0010
Telephone: (208) 332-3541
Facsimile : (208 ) 854-8083

DEPU

IN THE DISTRICT COURT OF THE FIFTH JUD ICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF JEROME
JAMIE DEAN CHARBONEAU ,

Case No. CV-2011-638

Petitioner,

AFFIDAVIT OF KEN BOALS

vs .
THE STATE OF IDAHO,
Respondent.

STATE OF IDAHO
County of Ada

)
) ss.
)

I, Ken Boals, being first duly sworn upon his oath, deposes and says:

1.

I am an investigator for the Attorney General's Office, State of Idaho, in the

post-conviction case , Jamie Dean Charboneau v. State of Idaho, CV 2011-638.
2.

On October 10, 2014, I researched all news articles related to :
a.

Fredrick "Pinto" Bennett

b.

The Famous Motel Cowboys

c.

The Bruneau Roundup Rodeo

d.

Any dances or concerts

AFFIDAVIT OF KEN BOALS, Page 1

86 of 686

for the the dates of August 1, 1989 through November 1, 1989 at the Mountain
Home News on micro-fiche.
3.

I located the following :
a.

Article printed September 13, 1989, Section C, page 3. This article

was titled : "Bruneau rodeo set." The article says the sixth annual Bruneau RoundUp is scheduled for September 16 and 17, starting at 1:00 p.m. Saturday. The
dance was scheduled for 9:30 p.m. Saturday. Exhibit 1.
b.

Article printed Wednesday, August 9, 1989, regarding the annual

Basque Picnic that has dancers and music. Exhibit 2.
4.

I found no other articles related to the four topics set forth above in the time-

frame searched .
5.

Due to mechanical issues , The Mountain Home News was unable to make

copies of archives articles save to micro-fiches. I took photographs of the articles of
wh ich are attached to this affidavit as Exhibits 1 and 2.

Further your Affiant sayeth naught.

day of October 2014 .

~

Notary Public
Residing in Boise, Idaho
My Commission Expires on 3/10/2017

AFFIDAVIT OF KEN BOALS, Page 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

J.5. day of October 2014, I caused to be served a

true and correct copy of the foregoing Affidavit of Ken Boals to:
Brian M. Tanner
Attorney at Law
401 Gooding St. N. , Ste. 107
Twin Falls, ID 83301
Fax 208-734-2383
John C. Lynn
Attorney at Law
6661 N. Glenwood St.
Boise 83714
Fax 208-258-8416

4
_

U.S. Mail Postage Prepaid
Hand Delivered
Overnight Mail
Facsimile

x_ U.S. Mail Postage Prepaid
_

Hand Delivered
Overnight Mail
Facsimile

~
Rosean Newman, Legal Secretary

AFFIDAVIT OF KEN BOALS, Page 3
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EXHIBIT 1
89 of 686

90 of 686

EXHIBIT 2
91 of 686
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J

OIGINAL

LAWRENCE G. WASDEN
Idaho Attorney General
PAUL R. PANTHER
Chief, Deputy Attorney General
Criminal Law Division

D\STR!CT COURT
FIFTH JUOIC1AL DIST
County of Jerome, State of Idaho

.;EPUTY CLERK

KENNETH K. JORGENSEN 158#4051
Deputy Attorney General
Special Prosecuting Attorney
P.O. Box 83720
Boise, Idaho 83720-0010
Telephone: (208) 332-3541
Facsimile: (208) 854-8083
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF JEROME
JAMIE DEAN CHARBONEAU ,

Case No. CV-2011-638

Petitioner,

AFFIDAVIT OF KENNETH K.
JORGENSEN

vs.
THE STATE OF IDAHO,
Respondent.

STATE OF IDAHO
County of Ada

)
) ss.
)

I, Kenneth K. Jorgensen, being first duly sworn upon his oath, deposes and says :
1.

I am the attorney for the Respondent, State of Idaho, in the post-conviction

case, Jamie Dean Charboneau v. State of Idaho, CV 2011 -638.
2.

Attached to th is affidavit as Exhibit A is a true and correct copy of the

deposition of Mita Alonzo.
3.

Attached to this affidavit as Exhibit B is a true and correct copy of the

affidavit of Fredrick R. Bennett.

AFFIDAVIT OF KENNETH K. JORGENSEN, Page 1
93 of 686

4.

Attached to this affidavit as Exhibit C is a true and correct copy of the

affidavit of Bessie Charboneau.
5.

Attached to this affidavit as Exhibit D is a true and correct copy of the

affidavit of John Horgan.

Further your Affiant sayeth naught.

Subscribed and sworn to before me this _l

5_

day of October 2014.

~ f2Ufr&2.---,e-.-----'\

Notary Public
Residing in Boise, Idaho
My Commission Expires on 3/10/2017

AFFIDAVIT OF KENNETH K. JORGENSEN, Page 2
94 of 686

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

JS_ day of October 2014, I caused to be served a

true and correct copy of the foregoing Affidavit of Kenneth K. Jorgensen to:
Brian M. Tanner
Attorney at Law
401 Gooding St. N., Ste. 107
Twin Falls , ID 83301
Fax 208-734-2383

L._ U.S. Mail Postage Prepaid

John C. Lynn
Attorney at Law
6661 M. Glenwood St.
Boise 83714
Fax 208-258-8416

~ U.S. Mail Postage Prepaid

_

_

Hand Delivered
Overnight Mail
Facsimile

Hand Delivered
Overnight Mail
Facsimile

AFFIDAVIT OF KENNETH K. JORGENSEN, Page 3
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL
DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF JEROME
JAMIE DEAN CHARBONEAU,

)
)

Petitioner

)
)

Case No.

)

V.

)

THE STATE OF IDAHO,

CV-2011-638

)

)

Respondent.

)

Deposition of MITO ALONZO
Boise, Idaho

REPORTED BY:
Christie Valcich, CSR-RPR
Notary Public

(208)345-9611

M & M COURT REPORTING

(208)345-8800
(fax)
97 of 686

Page 2

!~

THE DEPOSITION OF MITO ALONZO, was taken

1

2

on behalf of the Petitioner at the Office of the

3

Attorney General, 700 W. State Street, 4th Floor,

4

Boise, Idaho 83720, commencing at 10:00 a.m. on

5

September 26, 2013, before Christie Valcich, a

6

Certified Shorthand Reporter and Notary Public

7

within the State of Idaho in the above-entitled

8

matter.

,.
;'

9

10
A P P E A R A N C E S

11

12
13

FOR THE PETITIONER:

TANNER LAW, PLLC

14

BY:

BRIAN M. TANNER

15

137 Gooding Street West

16

Twin Falls, Idaho 83301

17

{208) 685-2333

18

and

19

JOHN C. LYNN

20

Attorney at Law

21

776 E. Riverside Drive

22

Suite 240

23

Eagle, Idaho 83616

24

(208)

685-2333

25
I'

(208)345-9611

M & M COURT REPORTING

(208)345-8800
(fax)
98 of 686

r\

'W
Page 3

APPEARANCES (cont.)

1

2
3

FOR THE RESPONDENT:

OFFICE OF THE ATTORNEY GENERAL

4

By:

KENNETH K. JORGENSEN

5

Deputy Attorney General

6

700 W. State Street

7

4th Floor

8

Boise, Idaho 83720

9

(208) 332-3541

1:

10
11

12
13
14
15
16
17
18
19
20
21
22
23
24
25

(208)345-9611

M & M COURT REPORTING

(208)345-8800
(fax)
99 of 686

0
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Page 4

C 0 N T E N T s

1

2

EXAMINATION OF MITO ALONZO

PAGE

3

By Mr. Tanner

4

By Mr. Jorgensen

42

5

By Mr. Lynn

50

6

By Mr. Tanner

75

5

I

'

7

8

E X H I B I T S

9
10

MITO ALONZO

11

1

PAGE

Alonzo/Venable Transcription

21
;

12

2

Balizar Statement

35

13

3

Sworn Statement of Former Jerome

39

,.
,.

County Sheriff, Larry Gold 14

11/13/2001

15
16
17
18
19
20
21
22
23
24
25

(208)345-9611

M & M COURT REPORTING

(208)345-8800
(fax)
100 of 686

Page 5

1

MITO ALONZO

2

first duly sworn to tell the truth relating to said

3

cause testified as follows:
1:.

4

EXAMINATION

5
6

BY MR. TANNER:

7

Q

Good morning, Mr. Alonzo.

8

A

Good morning.

9

Q

Could you just spell your whole name for

11

A

Mito, M-I-T-0, Alonzo, A-L-0-N-Z-O.

12

Q

And where do you live?

13

A

2501 East Challis Street, Meridian,

10

14

me?

Idaho.

15

Q

How long have you lived there?

16

A

Oh, about 10, 11 years.

17

Q

Are you employed now?

18

A

No.

19

Q

Have you discussed this case with anyone

20

before coming here today?

21

A

Which case, sir?

22

Q

The Charboneau case.

23

A

I discussed it with the attorney

24
25

(208)345-9611

general.
Q

When was that?

M & M COURT REPORTING

(208)345-8800
(fax)
101 of 686

0

0
Page 6

1

A

Maybe Thursday of last week.

2

Q

Who did you speak to?

3

A

Scott.

4

Q

Scott Birch, is that right?

5

A

I think so.

6

Q

Was that here?

7

A

My house.

8

Q

Okay.

9

A

Yes.

10

Q

And when did you work there?

11

A

From 1975 to 1992.

12

Q

And do you have any documents related to

13

Did you ever work in Jerome?

this case at all?

I know this is an old case.

14

A

No, I don't.

15

Q

What were your positions from 1975 to

16

1992.

17

A

18

In the beginning I was a reserve officer

for a couple of years.

19

Q

A reserve officer?

20

A

Yeah.

21

And then I think it was 1980 that

I was sworn in as a full-time officer.

22

Q

What was your position in 1980?

23

A

Patrolman for the City of Jerome.

24

Q

Okay.

25

(208)345-9611

And then after that, what were

your positions after that?

M & M COURT REPORTING

(208)345-8800
(fax)
102 of 686

Page7

1

2
3

4
5

A

I held the position of sergeant and then

captain.
Q

Okay.

And is that all or did you have

other positions?
A

At the end I was undersheriff of the

,.

f

6
7

Jerome County Sheriff's.
Q

Would you maybe, if you can, describe to

8

me when you were a reserve officer, when you were

9

a patrolman, when were you a sergeant, captain and

10
11

12
13
14

15

A
Q

i

Describe what?

~

Just tell me what dates you worked as a

t

patrolman and then sergeant, if any?
A

I couldn't tell you at this time, it's

been a few years.
When you were the undersheriff, do you

Q

17

know?

18

A

From the first of '89 to June '92.

19

Q

What was your position in 1984, do you

recall?

21

A

1984, probably sergeant.

22

Q

Sergeant?

23

A

I think so.

24

Q

Do you speak Spanish?

25

A

Yes,

(208)345-9611

•;'

when were you undersheriff, if you can recall?

16

20

~

I do.

M & M COURT REPORTING

(208)345-8800
(fax)
103 of 686

Page 8

1

Q

2

1984?

3

A

What were your duties as a sergeant in

Just enforce the laws of the city,

4

county and state, supervise some of the officers

5

during my shifts.

6
7

Q

And did you write reports, police

reports?

8

A

Yes.

9

Q

Were you involved at all in the

10

collection of any evidence, whether that be

11

documentary evidence or ballistic evidence?

12

A

Occasionally, yes.

13

Q

While you were employed in Jerome, did

14

you know Orville Salizar (phonetic)?

15

A

Yes.

16

Q

How did you know him?

17

A

He was a deputy with the Jerome County

18

Sheriff's.

19

Q

20
21
22
23
24
25

(208)345-9611

Did you have daily contact with him or

how frequently were you in contact with him?
A

Maybe not daily, but often he was on

patrol, I was on patrol.
Q

In 1984 you were a sergeant and he was a

deputy?
A

I believe so.

M & M COURT REPORTING

(208)345-8800
(fax)
104 of 686

Page 9

1
2
3

4
5

Q

When you say supervise, who were you

supervising as a sergeant?
A

Normally my shift I would have two or

three officers working with me.
Q

Small department.

1,,

,,

Did you ever examine any documentation

6

ever written or signed by Orville Balizar when you

7

were there, do you know?

.

",.

8
9

10
11

A
all, no,
Q

I don't believe he worked under me at

If you saw his signature, would you be

able to recognize it?
A

No,

13

Q

Okay.

'

I don't think so.
Did you know Larry Gold when you

A

Yes.

16

Q

How did you know him?

17

A

He was a sheriff I worked for.

18

Q

You actually campaigned for him; is that

right?

20

A

Yes,

21

Q

And was he a good friend of yours or did

22

I did.

you have a good relationship?

23

A

We had a good relationship.

24

Q

What kind of an officer was Larry Gold?

25

A

Very intelligent officer.

(208)345-9611

,,

i'

were working in Jerome?

15

19

"

I'

I don't think so.

12

14

:,

M & M COURT REPORTING

:

(208)345-8800
(fax)
105 of 686
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1

Q

Did you ever have any trouble with him

2

in terms of like maybe ethics or honesty or

3

anything like that?

4

A

No.

5

Q

You would say he a pretty honest person?

6

A

I believe so.

7

Q

And how frequently did you work with

9

A

On a daily basis from '89 to '92.

10

Q

And he was your boss basically?

11

A

Yes.

12

Q

Would you recognize his signature if you

8

13

him?

saw it?

14

A

I don't think so.

15

Q

Had you ever seen his signature?

16

A

I seen his signature before, yes.

17

Q

And that would be frequently or

18

A

I would say frequently, yeah.

19

Q

When was the last time you worked with

20

It's been so long.

Larry Gold?

21

A

I believe it was June of '92.

22

Q

Did you know, while you were employed at

23

or in Jerome, Cheryl Watts?

24

A

Yes.

25

Q

What did she do?

(208)345-9611

M & M COURT REPORTING

(208)345-8800
(fax)
106 of 686
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1

A

She was the clerk for the county.

2

Q

And as,

I guess, sergeant or captain or

3

undersheriff, how long did the two of you work

4

together in Jerome?

5

A

Well, she was there, I would say,

6

probably most if not all the time I was there.

7

She was the clerk upstairs.

8

9

Q

You were together for probably maybe 15

years?

10

A

Yeah, yeah, approximately.

11

Q

Did you ever have occasion to speak with

12

Cheryl Watts as part of any of your duties or

13

anything like that?

14

A

I don't believe so.

15

Q

Okay.

When you spoke to Detective

16

Birch, did you discuss your relationship with

17

Cheryl Watts at all?

18

A

No.

19

Q

Was that conversation recorded, do you

20

know?

21

A

Yes.

22

Q

When was that?

23

A

About a week ago.

24

Q

Did you ever or would you have had

25

(208)345-9611

occasion to discuss the Charboneau case with

M & M COURT REPORTING

(208)345-8800
(fax)
107 of 686

0
Page 12

1

Orville Balizar,

just in cooler talk?

Can you
I

(

2

recall did you ever have any discussions with him

3

at all related to Mr. Charboneau?

4

A

I don't recall at all.

You know,

in law

5

enforcement when something happens, it spreads

6

like fire,

7

Q

Everybody knows everything?

8

A

Yeah.

Q

You didn't work under him and you were

9

10
11

so everybody knows, everybody talks.

I don't remember a conversation,

no.

really in a different department?

12

A

Right, yes.

13

Q

How many people were at the Jerome

14

County Sheriff's Office in about 1984, do you

15

know?

16

A

I don't know.

17

Q

You said it was small.

18

Can you give me

an idea?

19

A

Ten.

20

Q

And did you work with Larry Gold as part

21

of the Charboneau investigation?

22

sheriff in 1984?

23

A

No.

24

Q

Was he employed at all?

25

A

I

Was Larry Gold a

I·

(208)345-9611

don't remember.

He might have been a

M & M COURT REPORTING

(208)345-8800
(fax)
108 of 686
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1

resource officer for the city, school resource

2

officer.

3

Q

When did Larry Gold become sheriff?

4

A

1989.

5

Q

Was the Charboneau case still going in

6

1989?

7

A

8

sort.

9

Q

10
11

i'!

I believe so, court proceedings of some

Did Larry Gold participate in that case

much, do you know, in 1989?
A

Not a lot.

Mainly when we -- when

12

Charboneau was transported from prison to jail, to

13

Jerome County for court.

14

,,

Q

Do you know if Larry Gold knew

15

Charboneau at all, had ever had any discussions

16

with him, contact with him?

17

A

I don't know.

18

Q

You don't know if he ever wrote him or

l

!
t

19

f:

anything like that?

20

A

No.

21

Q

So you said he was a resource officer in

22

1984?

23

A

I believe so.

24

Q

What is that?

25

A

Just an officer working within the

No.

I·

(208)345-9611

M & M COURT REPORTING

(208)345-8800
(fax)
109 of 686
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1
2

school system with kids.
Q

Okay.

Did Larry Gold ever express an

3

opinion to you generally about the Jamie

4

Charboneau case that you recall?

5

A

No, I don't remember.

6

Q

Is it possible that you could have had a

7

No.

discussion about this in 1989?

8

A

I doubt it, no.

9

Q

Was Charboneau still a pretty prominent

10
11

No.

case in 1989?
A

I don't remember what year it was, but

12

we had to take him to court a couple times, I

13

believe.

14

Charboneau.

That's about the extent I remember on

15

Q

Okay.

16

A

And at that point he wasn't anything

17

that I was concerned about other than getting him

18

to court and back to Boise.

19

Q

So to you personally, did he ever

20

express an opinion related to Charboneau's

21

criminal case?

22

A

I don't think so, no.

23

Q

Okay.

24

remember?

25

A

(208)345-9611

Could he have, you just don't
1

I don't ever remember him talking to me
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1

about what he thought or opinions about

2

Charboneau.

3

4

Q

Okay.

'

Were you involved in the

Charboneau investigation?

5

A

No.

6

Q

You weren't involved at all?

7

A

No.

8

Q

Okay.

9

Page 15 ,:.

,,i

Did you ever go to the scene of

the shooting?

10

A

Yes, I did.

11

Q

So you were involved then a little bit?

12

A

Well,

:j

just, you know,

i!

it's natural

13

instinct for an officer to respond to a scene or a

14

crime, because you support other officers.

15

Q

Were you identified

did you have a

16

certain badge number that you identified with?

17

What was your -- if someone was to call you

18

through dispatch?

19

A

I went through the ranks after a few

20

years,

21

or 2Jl3, I don't remember.

22
23

Q

I!,,

I don't remember what numbers I used.

2J2,

It was one of those.

So did you respond to the scene on --

this would be July 1st, 1984?

24

A

Yes.

25

Q

Okay.

And that would be at about 11:00

.,

i

n
(208)345-9611
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1

or 12:00?

2

A

Possibly, yes.

3

Q

Okay.

4
5

What was your function?

What did

you do while you were at the shooting?
A

I was just there briefly.

I just

6

believe I talked to one of the deputies, what's

7

going on, what happened.

8

the scene itself, just the beginning of the

9

driveway to the ranch where they were on.

10
11

Q

Okay.

And like I said, not at

Did you ever see the body of

Marilyn Arbaugh?

12

A

No.

13

Q

When you arrived on the scene, where was

14

Mr. Charboneau?

15

A

I never saw him.

16

Q

Okay.

17

Did you speak to any of the

Arbaugh girls?

18

A

No.

19

Q

Do you know who the Arbaugh girls are?

20

A

I've heard their names, I don't know

21

them.

22

Q

23

Okay.

Did you review the scene when you

arrived on July 1st, 1984, at about 11:00?

24

A

No.

25

Q

Did you go to the scene?

(208)345-9611
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1
2
3

A

I drove my car to the scene and I was

11

':

there briefly, yeah.
Q

How many police officers were there?
I:

4

5
6

A

I can't tell you.

As far as city, it

was just me.
Q

What did you do?

What was your purpose
1:

7

8

9

of being there, what did you do?
A

I'

1,

Mainly -- the main reason I drove there

was to make sure everything is okay with the

10

officers.

11

remember who, by the driveway, and then I -- they

12

were all doing their investigation.

13

to get back to the city, see you later."

14
15

Q

I spoke to an officer, and I don't

I just,

"Got

What did you mean make sure everything

was okay with the officers.

16

A

The safety of the officers, of course.

17

Q

Did you collect any evidence?

18

A

No.

19

Q

You said originally that you did

20

participate somewhat in the collection of

21

documents or drafting of documents.

22

tell me the process that you used in terms of

23

collection of ballistic evidence back in 1984?

Could you

24

A

I said that I collected evidence?

25

Q

I thought you did when I asked you what
....... ,.•.. i
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1

your duties were.

2

A

With the city, not the Charboneau case.

3

Q

Okay.

4

A

Right.

With the city?
Right.

'

':

5

6
7

8
9

10
11
12
13

Q

What was the process with the.city in

terms of
A

Any time you have a crime, you just find

out who the victim is.
Q

Where did you send the ballistic

evidence back in 1984?
A

If we ever had any ballistic evidence,

we have the Attorney General's office involved.
Q

So was there a lab that you sent the

14

ballistic evidence to or did you just send it

15

directly to the Attorney General's Office?

16

A

I don't recall ever sending evidence

17

myself, but if the department did, it would be to

18

Boise to the state lab.

19

Q

And where was that lab?

20

A

Boise.

21

Q

Okay.

I'm not sure what the address.
In terms of affidavits of

22

probable cause, did you write those yourself or

23

did some -- it was dictated to someone and then

24

you signed it at the end?

25

(208)345-9611

'

A

How did you do that?

If I ever investigated a crime where I
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1

had to do the probable cause, I would write it up

2

myself.

3

Okay.

Q

And did the sheriff, do you know

4

if he writes his own affidavits of probable cause

5

or was there may be someone that did that for him

6

or did everyone at the police department write

7

their own reports?

8

9

affidavits because you want to tell it the way it

10

is.

11

that.

12

Q

13

As officers, we wrote our probable cause

A

As concerning the sheriff, I cannot answer

Was there a transcriptionist there that

would ever write these, as far as you're aware of?
,.

14

15

The sheriff had a secretary, like every

A

sheriff.

16

Q

Did you know her name?

17

A

Could have been one off three people

18
19

that worked in the office with him.
Q

In terms of witness statements and

20

police reports, do you know where those would be

21

kept?

22

A

For the city police?

23

Q

Uh-huh.

24
25

(208)345-9611

Where did you put those?

So you worked for city police,

not the Jerome County Sheriff's?
A

I worked for both.
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1

2

Q

In 1984 were you working for city or the

county?

3

A

For the city.

4

Q

Okay.

5
6

I

Let's just talk about the city.

Where would those files go?
A

They were all filed in -- we had an

7

office with a secretary and she filed all the

8

reports.

9

Q

Where was that office?

10

A

In the basement at the courthouse.

11

Q

Was your office next to the Clerk's

12

Office

13

A

14

Q

15

A

16

No.
in Jerome?
We were in the basement, the Clerk's

Office was upstairs.

17

Q

On the first floor?

18

A

They were on the second floor.

19

Q

When you worked with sheriff, do you

20

know where the cases would have been stored?

21

A

In a file room in the Sheriff's Office.

22

Q

And would that be at the old Jerome

23

County courthouse on Lincoln Street?

24

A

Yes, uh-huh.

25

Q

How long were those documents kept?

(208)345-9611
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1

2

A

I don't ever remember getting rid of any

of them all the years I was there.
So basically you kept them as far as you

3

Q

4

know?

5

A

They were just kept, uh-huh.

6

Q

Did you know a gal named Tina Venable?

7

A

I don't think so.

8

Q

If I gave you some more detail about

9

her,

she came from Mountain Home and she was

10

basically just exploring this case.

11

recall having a discussion with anyone in

12

reference to the Charboneau case, someone who came

13

from Mountain Home?

You never

14

A

To Jerome?

15

Q

To Jerome to discuss it with you?

16

A

I honestly don't remember.

17

::

We are

talking 30 years ago or better.

18
19
20
21

(Alonzo Exhibit Number 1 was marked.)
BY MR. TANNER:
Q

I'm handing you a document.

22

review that please, Mr. Alonzo.

23

on the first page?

24

A

June 22, 2005.

25

Q

Okay.

(208)345-9611

If you can

What is the date

Could you review that for a few
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1

minutes.
(Witness complies.)

2

A

Sure.

3

Q

Mr. Alonzo, does that refresh your

4

memory?

5

A

Yeah.

Yeah.

I think that this

I don't know the person, a person that

6

person

7

came to talk to me at the probation and parole at

8

Caldwell.

9

Q

Would that have been in Caldwell?

10

A

This is in Caldwell.

11

I was working as a parole officer.

12
13

This is in 2005?

Q

i.

,,
1
!,

A

I

~J

can't picture the person, but I

I believe she call me on the phone

15

remember

16

later and told me she had recorded me talking to

17

her.

19

ii

after reviewing this?

14

18

~,.

And do you recall Tina Venable then

Q

Did you discuss the Charboneau case with

Tina Venable?

20

A

Yeah, I discussed this part here.

21

Q

She told you later she had recorded your

22
23
24
25

(208)345-9611

conversation?
A

Someone told me she had recorded me.

don't recall if it was her.
Q

I

Someone else told me.

What do you remember about that
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1

2

conversation with Tina Venable?
A

She asked me about a gun, and this

3

section here is what I did talk to her about a gun

4

that was supposedly discovered in the courthouse

5

in particular by a janitor.

6

I never had anything to do with the finding of the

7

gun at all.

8

9

Q

Okay.

little bit.

I never saw the gun,

Let's go ahead and review that a

I'm on page four.

10

A

Okay.

11

Q

You say on the bottom of page four that

12
13
14
15
16

17
18

you were part of the Charboneau investigation?
A

I was not part of the Charboneau

investigation, no.
Q

So when you make this statement to Tina

Venable
A

That probably would have been when I was

undersheriff and the gun was supposedly found.

19

Q

So you were --

20

A

Not the Charboneau investigation, no.

21

Q

And then on page five,

this is the

22

second paragraph and this is you speaking.

23

firearm that was discovered in the attic of the

24

courthouse was -- was not one he used, okay."

25

(208)345-9611

"The

How did you know --
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1

A

Where did I say this?

2

Q

Page five,

3

the second paragraph where it

says "Alonzo"?

4

A

Uh-huh.

5

Q

Do you see that paragraph?

6

A

Oh,

7

Q

When you stated to Ms. Venable the

I see.

8

firearm that was discovered in the attic of the

9

courthouse was not the one he used, how did you

10
11
12

form that opinion?
A

Because, again,

the officer --

investigators talk about that he had used a rifle.

13

Q

Okay.

14

A

It was not firsthand knowledge.

Any

15

time you have three people working in the county

16

building or city, rumors fly like fire.

17

Q

Did you ever discuss with Mr. Wright,

18

the janitor at the time, his discovery of the gun

19

in the attic?

20
21
22
23
24

25

(208)345-9611

A

f

I don't recall.

I didn't even know that

Q

I
t

was his name.

I
I

Melvin Wright.

Did you know Melvin

I know Melvin,

I didn't know that was

'f
'

Wright?
A

his last name.

I never knew his last name.
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1

Q

What did Melvin do?

2

A

He was a janitor for the courthouse

3

building.

4

Q

Did you talk with him much?

5

A

No.

6

Q

Did you ever see the gun that was

7

discovered in the attic?

8

A

No.

9

Q

So do you recall who would have told you

10
11

that in particular or was it just discussed?
A

No one in particular, it was just the

12

talk in the building.

13

worked under the Clerk's Office.

14
15

Q

I believe the janitor

When was that exactly that this gun was

apparently discovered?

16

A

Can you repeat that, please?

17

Q

When was this gun discovered in the

18

attic?

19

A

I couldn't tell you,

20

Q

Can you give me a general date, general

21
22
23

I don't remember.

time frame?
A

Could have been in '89.

That's about

all I can think of.

24

Q

Okay.

25

A

Because we took over the Sheriff's

(208)345-9611

1·

M & M COURT REPORTING

(208)345-8800
(fax)
121 of 686

Page 26

1

Office in '89.

2

Q

So about '89?

3

A

I would guess, yes.

4

Q

Do you recall making this statement to

5

Ms. Venable?

6

A

Which statement, sir?

7

Q

The statement on page five, second

8

paragraph?

9

10
11

A

Yeah, I mean, if she recorded it, I said

Q

On page seven, I'm looking at the sixth

it.

12

paragraph, and it says, "It took -- the difference

13

between me and the old sheriff and his deputies,

14

again, like I say, was very different.

15

things according to what I thought was, you know,

16

the legal, the proper way, you know."

17

I did

Who is the sheriff in 198?

18

A

Elsa Hall.

19

Q

And why are you making a distinction

20

between the way you did things and the way he did

21

things?

22

A

I always trained myself as best as I

23

could, and some officers did not train themselves

24

to do things according -- to my standards.

25

yeah, there was officers that I felt were not as

(208)345-9611
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1

qualified as I was to do some of the work at the

2

time.

3

Q

In terms of the way Elsa Hall did his

4

work, is there anything in particular you were

5

uncomfortable with?

6

A

A lot of verbal -- for example, if it

7

was a minor crime, a verbal would be good enough

8

to take care of it.

9

Q

What do you mean?

10

A

If there was a minor crime in the

11

community and the sheriff investigated, they could

12

go to you and say,

13

it again."

14

would write it up,

15

you and write it up.

16
17
18
19
20

"I know you took this, don't do

Done deal.

I wouldn't do that,

I

I would get every detail about

Q

Are you saying that Elsa Hall didn't do

A

I'm saying some of those guys didn't do

it?

it the way I did, yeah.
Q

In reference to the way the Charboneau

21

case was handled, was there anything that you felt

22

uncomfortable with?

23

A

I didn't see how they investigated the

24

Charboneau case.

25

and I went back to the city.

{208)345-9611

I

Like I said, I was there briefly
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1

reports, I never saw their investigation process,

2

no.

3

Q

Okay.

In terms of the gun found in the

4

attic, did you or anyone explore that?

5

a search of the attic?

6

A

No,

I don't recall

7

directly with that.

8

janitor.

9

10

Q

Did you do

I was not involved

It was the sheriff and the

Who was involved in that, who was the

sheriff at the time?

11

A

Larry Gold.

12

Q

Do you know if Larry Gold did an

13
14
15
16

17
18
19
20

21

investigation in regards to that?
A

I don't know if he did or not, but

knowing Larry, he would have.
Q

On page nine, do you know what kind of

gun was found in the attic?
A

To my understanding, it was a handgun.

That's all I knew, I never saw the gun.
Q

Did you ever identify who that handgun

belonged to?

22

A

No.

23

Q

On page nine, could you read the third

24
25

(208)345-9611

paragraph for me?
A

Where are you talking about?
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Where it says, "Alonzo:

1

Q

2

handgun."

3

A

4

"Yeah, it was a handgun, but it was the

mother's or the daughter's, but it was a handgun."
And that would have been the older

5

Q

6

daughter?

7

A

8

Yeah, it was a

I don't know.

What I said here is not

what I experienced or witnessed.

9

Q

What did you mean when you said it?

10

A

Because this is what the talk was during

11

this time.

12

gun.

13

14

Like I said, I did not investigate the

Okay.

Q

And this is just talk among you

and Larry Gold or you and

15

A

The county in general.

16

Q

The police and --

17

A

Yeah.

18

Q

Do you know who Marilyn's older daughter

19

is?

Do you know what her name is?

20

A

No, I don't.

21

Q

Okay.

Also on page ten, you say that

22

you see that there was also talk about the girl's

23

daughter might have done some of the shooting or

24

the killing.

25

(208)345-9611

A

How did you form that opinion?

Again, you know, you have to understand
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1

a lot of what I said here, it was not firsthand

2

that I received, it was just the talk in the

3

building.

4

Q

Did that statement surprise you at all,

5

that assertion that the daughter might have done

6

some of the killing?

7

It would have surprised me at the time

A

8

because they had Jamie Charboneau

9

they had him there at the scene.

10

supposedly

Did it surprise you that a handgun

Q

11

belonging to the daughter could have ended up in

12

the attic?

f
I>

1:

l;
Ii

13

A

It surprised me that a gun was in the

14

attic.

15

not at the time.

16

Q

I didn't know if it was related to this or

In reference to your previous comment

17

that things weren't done the way you thought they

18

should have been, based on the way things were

19

done there, would something like that have been a

20

surprise to you?

21

A

If --

22

Q

Missing evidence or evidence in places

23

24
25

(208)345-9611

where it shouldn't have been?
A

Yeah.

Police work, you just make sure

you gather every bit of evidence, no matter what
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1
2

3

it was.
Back then would you have been surprised

Q

at missing pieces of evidence in different places?

4

A

Oh, yeah.

Yeah.

5

Q

Also page ten you say,

"I remember the

6

crime scene tape available at the Sheriff's

7

Office."

8
9

What tape are you referring to there?
I never saw the tape.

A

the old Sheriff.

All that was from

It was sealed evidence in like

I:
i1.:
[',

10

say in a manila envelope that would say "tape" and

11

it was sealed.

12
13

MR. JORGENSEN:
counsel, page 11?

14

MR. TANNER:

15

MR. JORGENSEN:

16

Where are we at on that,

Uh-huh.
Okay.

BY MR. TANNER:

17

Q

Where would that tape have been stored?

18

A

It would have had to have been in the

19

evidence.

20

Q

Where was that?

21

A

They had a safe where the evidence was

22

23
24
25

(208)345-9611

kept in the basement.
Q

Were the documents also kept in the

basement along with the evidence?
A

I don't remember if they were kept there
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1
2

or in the Clerk's Office.
Q

When you say evidence, is that like

3

ballistic evidence or what kind of evidence was

4

stored in the basement of the courthouse.

5

A

Mainly evidence that was collected for

6

any crime and to refer to if you had follow up on

7

the same case.

8

Q

Like drugs or things like that?

9

A

Yeah.

Yeah.

Loss and found, drugs,

10

whatever.

11

Q

Could you review page 16?

12

A

(Witness complies.)

13

Q

You stated to Ms. Venable on page 16, "I

14

stood there by the body in the horse barn."

15

that correct?

16
17
18
19

A

Is

I don't know if I said it this way, but

I knew there was a body in the horse barn, yes.
Q

And that would be the body of Marilyn

Arbaugh?

20

A

I believe so.

21

Q

And so you would have been right next to

22
23
24
25

(208)345-9611

her body on July 1st, 1984?
A

Maybe -- not next to it, no, because the

deputies were investigating the scene.
Q

So when you say you stood by the body
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1

A

It would have been like this, it could

2

have been more like from here to the wall over

3

there (indicating).

4

5

Q

,:
J

Did you notice any -- when you were

there, did you notice any shells around the body?
No,

I was too far to see any shells or

6

A

7

anything.

8

Q

How close to the body were you?

9

A

Well, I was next to my car talking to a

10

deputy.

I

I would say 30-yards maybe.

11

Q

Where was her body?

12

A

There was like a building away from the

13

house over there and the door was facing north,

14

believe, the door to like a barn.

I

15

Q

And were you inside the building?

16

A

No,

17

Q

Could you see the body from your car?

18

A

Partially.

19

Q

How far away from your car was the body?

20

A

Oh, like I say, maybe 30 yards.

21
22
23
24
25

(208)345-9611

over by my car.

I was

in the driveway by my patrol car.
Q

When I read your statement on page 16,

"I stood there by the body.
A

Yeah.

Yeah.

.

."

Like I said, I don't

recall what she wrote here saying it that way.
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1

didn't stand by the body.

2

where I was.

3

the body,

4

whatever else.

I did see the body from

If I would be there standing next to

.

Q

Did you ever go into the horse barn?

6

A

No,

7

Q

Did you collect any evidence from the

scene on that date?
A

No.

10

Q

Did you participate in the trial of

12
13
14
15

A

No, other than transporting him at the

end, after he had been convicted.
Q

Did you make any reports in relation to

the trial of Jamie Charboneau?
A

I don't recall that I did.

17

Q

Did you ever testify in the case of

Jamie Charboneau?

19

A

No.

20

Q

Who was the prosecutor at that time?

21

A

I don't remember.

22

Q

Would Adamson ring bell?

23

A

Yeah, maybe it was Adamson.

24

Q

Did you work with him in the prosecution

25

(208)345-9611

.

Jamie Charboneau?

16

18

:

I did not.

9

11

;

I would have seen a few casings or

5

8

,,

of crimes in Jerome?
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1

A

Yes, I did.

2

Q

Did you ever work with him in reference

3

to the Jamie Charboneau case?

4

A

With him?

5

Q

Uh-huh.

6

A

No.

7

Q

Did you ever hear that he had maybe

8

collected some shells at the scene?

9

A

No.

10

Q

Do you know or have you ever heard of

11

12

the name Dewyne Shedd?
No.

A

13
14
15
16
17
18

(Alonzo Exhibit Number 2 was marked.)
BY MR. TANNER:

letter written by Tira Arbaugh?
A

19
20
21

Did you ever discuss with anyone a

Q

I don't remember that I did.
MR. JORGENSEN:

Can I see Exhibit 2, please.

BY MR. TANNER:
Q

Is it possible you could have had a

22

discussion with someone about a letter from Tira

23

Arbaugh?

24

A

25

remember.

!.

You know, it's possible.

I don't

• , ,

(208)345-9611
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1

Q

Did you ever discuss this case with

!:
:,·

2

i,

Orville Balizar?

3

A

Again,

4

Q

Looking at this, would you recognize

5

I don't remember if I did or not.

that signature on the bottom of the page?

I.

6

A

It just says Orville Balizar.

7

Q

Does that look like his signature?

8

A

I don't know.

9

I'm reading it, but I

don't know if that's his signature or not.

I

10

never examined his -- might be the first time I've

11

seen his signature.

12

Q

Would you say that this letter is true

13

or false or you don't know or can't form a

14

conclusion?

15

A

:,

I can't tell you if it's true or false,
.,

16

17
18

I don't know.
Q

Someone might have discussed a letter

arriving September 7th of 1989; is that correct?

19

A

That's possible.

20

Q

From Tira Arbaugh?

21

A

That's possible.

22

Q

On the bottom paragraph it says -- go

23
24
25

(208)345-9611

ahead and read that.
A

"Writer later discussed this matter with

Chief Deputy Mito Alonzo and his reply was,
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1

not surprised.

Just another example of Jerome

2

County's gun smoke style of justice."

3

Q

Did you say that to Sheriff Balizar?

4

A

I don't know.

5

like friends.

6

was.

7

8

Q

Balizar and I were not

He was a different person than I

Did you discuss that with anyone as far

as you know?

9

A

I don't remember if I did, no.

10

Q

On page five of the Venable/Alonzo

11

transcript, would you read the bottom paragraph,

12

page five?

13

A

(Witness complies.)

14

Q

So your opinion of basically the

15

Sheriff's Office at that time was basically gun

16

smoke style law enforcement?

17

A

That was my opinion during that time.

18

Q

That is what is expressed in this

19

letter, right?

20

A

It was the same way, yes.

21

Q

Who did you make that statement to?

22

A

I don't know.

23

been you.

24

in uniform, I was the best I could be.

25

best I could be every day from spit shine shoes to

(208)345-9611
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I mean, personally, you know when I was
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1

uniform.

2

be considered just a good ol' boy.

3

professional, still today.

4

5
6
7

8
9

Q

I was never one of those that wanted to
I was a

Who could have written a letter like

this at the Sheriff's Office?
A

I couldn't tell you.

Anybody could have

written it.
Q

Did you ever discuss a letter arriving

at the courthouse with Cheryl Watts?

10

A

No.

11

Q

How frequently did you have contact with

12

13

Cheryl Watts?
A

Not very often.

Occasionally I would go

14

to a commissioner's meeting or occasionally I

15

would go up there to ask for something, but not

16

very often.

17
18

Q

Who would have implicated you in

something like this?

19

A

Anybody.

20

Q

Anyone in particular?

21

A

If you knew Jerome County, anybody could

22

implicate me in anything.

23

Q

Are you surprised by a letter like this?

24

A

Yeah.

25

Q

Basically you don't deny you had a

(208)345-9611
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1

discussion with someone in reference to a letter

2

written by Orville Balizar, you don't deny having

3

a discussion with him?

4

5
6

A

I don't remember having a discussion

with anyone about
Q

Let me go back again.

Do you recognize

7

the handwriting on that letter, referring to

8

Exhibit 2.

9

A

No, I don't think I do.

I don't.

10
11
12
13
14
15

(Alonzo Exhibit Number 3 was marked.)
BY MR. TANNER:
Q

What is your initial impression of this

letter?
A

It appears that Larry Gold is talking

16

about me seeing a letter or witnessing a letter to

17

Cheryl Watts related to Charboneau.

18

recall that part at all.

19

wrote a resignation for me resigning my job

20

without my knowledge.

21

know if it's true or not.

I don't

But, I mean, Larry Gold

So that letter, I wouldn't

22

Q

And when was that?

23

A

Excuse me?

24

Q

When did he write a letter for your

25

(208)345-9611
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1

A

In '92.

2

Q

In '92?

3

A

Yes.

4

Q

Do you recognize the signature on the

5

second page?

6

A

Yes.

7

Q

Would that be Larry Gold's signature?

8

A

That's Larry Gold's signature.

9

Q

And you're sure about that?

10

A

Yes.

11

Q

Have you ever known Larry Gold to be

12

dishonest to you or to anyone?

13

A

No.

14

Q

So, again, you're not denying that what

15

is expressed in paragraph six could have happened;

16

is that correct?

17

A

The letter is written.

18

Cheryl involving a letter,

19

all.

20

Q

Okay.

As far as me and

I don't recall that at

But you could have -- you're not

21

saying it didn't happen, it could have happened,

22

you just don't recall; is that correct?

23

A

It's more likely that it didn't happen.

24

Like I said, after working with Larry Gold for a

25

while, things were not great with me and Larry.

(208)345-9611
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1

Q

But he never lied to you?

2

A

Not to my knowledge.

1,

[;

;

3

Because clearly in his sworn statement

Q

4

he states that you confided in him your concern

5

that Cheryl Watts was in possession of a letter.
MR. JORGENSEN:

6

Objection.

We still don't

7

have any foundation that this is in any way an

8

accurate letter or that he wrote it or anything else,

9

and I don't believe it's actually sworn.

objection stated, I suppose you can answer the

11

question, if you can.
THE WITNESS:

13

again, please.

14

BY MR. TANNER:

I

Can you give me the question

15

Q

How would you know about a letter?

16

A

That's the first time I seen a letter,

17

this one.

18

knew of a letter to Cheryl or anything like that,

19

it was the talk in the building.

20

somewhat enemies with Larry Gold in the

21

department.

22
23
24

25

(208)345-9611

Q

!·

i:

With that

10

12

i

Again, the talk in the building, if I

And Cheryl was

And the talk in the building, was there

talk in the building about a letter?
A

I don't remember exactly.

doing the best I can to answer.
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1

today.

I was 30 years old at that time.

2

Q

Happy birthday.

3

A

I mean,

4

Q

Did Cheryl Watts ever ask you to destroy

5

just a few days ago.

'

a letter from Tira Arbaugh?

6

A

No.

7

Q

You said there was a discussion of a

8

letter written by Tira Arbaugh among the police

9

officers?
MR. JORGENSEN:

10
11

that's what he said.

12

BY MR. TANNER:

13

14

Q

Objection.

Was there a discussion about a letter

written by Tira Arbaugh?
A

I don't remember that there was.

16

Q

Okay.

18
19

When did Larry Gold write a

letter for your resignation?
A

I don't remember the date.

It was like

in June of '92.

20

Q

'92?

21

A

Yes.

22

.

I don't think

15

17

.

MR. TANNER:

I think that's all I have.

23
24
25

(208)345-9611

EXAMINATION
BY MR. JORGENSEN:
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1

Q

Mr. Alonzo, my name is Ken Jorgensen.

2

I'm a deputy attorney general.

3

you a few questions.

I'm going to ask

4

A

Sure.

5

Q

As I understand your testimony given

6

today, you were a city police officer prior to

7

1989, is that correct?

8

A

Yes, that's correct.

9

Q

Do you recall about what time in 1989

10

you became a deputy sheriff?

11

A

It was January 1st, 1989.

12

Q

And that was when both you and Larry

13

Gold -- well, when Larry Gold was sworn in as the

14

sheriff?

15

A

Correct, after he was sworn in.

16

Q

So there are jurisdictional differences

17

between what the city police department had

18

jurisdiction over and what the county sheriff had

19

jurisdiction over; is that right?

20

A

That's correct.

21

Q

And so the Charboneau case, the murder

22

of Marilyn Arbaugh, did that happen in the county?

23

A

Yes.

24

Q

So the jurisdiction to investigate that

25

(208)345-9611

11

was in the County Sheriff's Office?

M & M COURT REPORTING

(208)345-8800
(fax)
139 of 686

[\

w

Page 44

1

A

That's correct.

2

Q

So your response out there was just to

3

see if you could provide assistance, perhaps what

4

we call secure the scene?

5

6
7

A

Backup for the officers.

I didn't know

at the point what was going on.
Q

But you wouldn't have had any

8

jurisdiction to conduct any investigation or

9

anything like that?

10

A

No, not at all.

11

Q

So you played no role whatsoever in the

12

investigation or the prosecution of Jamie

13

Charboneau?

14

A

No,

15

Q

Your only contact with him or his case

16

sir.

was transporting him to jail?

17

A

Correct.

18

Q

And to and from court I suppose?

19

A

Yes.

20

Q

You were shown as Exhibit 1 a

21

transcript, and the first question I have is:

22

you have any idea whether that is an accurate

23

transcript of the conversation you had?

Do

I

24

A

I have no idea if it's accurate or not.

25

Q

When you were asked to look at the date

I
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1

in relation to that, you looked at the front page,

2

and that looks like a court stamp.

3

A

Yes.

4

Q

So that wouldn't have been the date of

5

the interview?

6

A

Probably not.

7

Q

You don't know whether that was the date

8

of the interview?

9

A

10

date.

11

Q

I don't think it was.

If that's a court

It.wouldn't have been.
Okay.

One of the things you mentioned,

12

and perhaps I heard wrong, is that you heard later

13

that Tina Venable had recorded a conversation with

14

you.

15

recorded?

16

A

Did you not know at the time you were being

I don't know who recorded me -- I don't

17

know who the woman was.

There was a woman that

18

came to talk to me, and I just heard later that I

19

was tape recorded.

20

Q

You didn't know at the time?

21

A

No.

22

Q

There was some discussion about

23

different firearms.

First off, did you have any
1·

24

personal experience or contact with any of the

25

firearms associated with this case?

(208)345-9611
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1

A

No,

2

Q

So what you might have said to anybody

I did not.

3

else would be based upon what you had heard other

4

people say?

5

6

A

.c

It would be, like we call it in police

work, hearsay.

It was just rumors.
.,

7

Q

Okay.

Exhibit 2, you were shown a copy

8

of a letter that is purported to be signed by

9

Orville Balizar.

10

Do you have any idea whether

Orville Balizar actually wrote that?

11

A

No.

12

Q

And you have no recollection of the

13

conversation discussed or set forth in that

14

letter?

15

A

I do not.

16

Q

Do you know whether Cheryl Watts

17

"

actually maintained a separate ghost file?

18

A

I don't know.

19

Q

Is there any reason you would know?

20

A

I don't think I would know if she did.

21

Q

Okay.

One of the things mentioned in

22

Exhibit 2 is the "Melvin Wright thing," I'm

23

quoting there.

Do you know anything about that?

24

A

I don't know the name.

25

Q

Okay.
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1
2

janitor?
Oh, that's correct, Melvin.

A

The Wright

3

keeps throwing me off because I don't know the

4

last name.

5

Q

6

Melvin was the janitor.
But you probably didn't know the last

name back then?

7

A

No.

8

Q

Okay.

9

.

No.

Just until today.

You were shown Exhibit 3, which

is purportedly a letter written by Larry Gold and

10

titled "Sworn Statement."

11

whether that actually was written by Mr. Gold?
I had no idea.

Do you have any idea of

I didn't know that he

12

A

13

wrote it.

14

Q

Okay.

15

A

If he did or not.

16

Q

All right.

There was discussion at some

17

point based upon the transcript that's Exhibit 1

18

about a crime scene tape.

19

like the yellow tape that they wrap around things,

20

do you have any idea?

21

A

what it is.

23

myself.

25

(208)345-9611

Q

Would that have been

When I read that, I'm guessing that's

22

24

.,

I don't recall seeing the tape

Maybe I did.

I don't remember seeing it.

How long would you estimate you were out

at the crime scene, the Charboneau crime scene in
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1

'84?

2

Ten minutes maybe.

A

If you knew my

3

relationship with Elsa Hall and Larry Gold, even

4

if they needed help, they wouldn't have invited

5

me.

6

needed backup or whatever because I heard there

7

was a shooting.

8

9

I went there professionally to see if they

Q

Okay.

And one of the things I heard you

mentioned is that you tried to maintain a higher

10

degree of professionalism than you thought was

11

common in law enforcement in Jerome County at the

12

time; is that an accurate statement?

13

A

That's correct.

14

Q

As part of that professionalism, would

15

that have been making sure that evidence, even if

16

unfavorable to the prosecution, had been called to

17

somebody's attention?

18

A

Definitely.

19

Q

Do you believe if you had actual

20

knowledge of any sort that evidence was being

21

withheld in relation to a criminal case that might

22

have been helpful to a criminal defendant, what

23

would you have done?

24
25

(208)345-9611
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1

going to defeat me or not as an officer, evidence

2

is evidence.

My job to present the evidence.

'

:

3

Q

What if you learned that another officer

4

had withheld evidence, would you call that to

5

somebody's attention?

6

A

I would, to my supervisor, to my

7

superiors, definitely.

8

stealing a pack of gum.

9

Q

I had an officer fired for

You mentioned that Sheriff Gold also

10

tried to maintain a high level of professionalism.

11

Do you think he would have acted in the same way

12

you described in relation to evidence that might

13

have been favorable to a defendant?

14

A

I would have expected him to.

That's

15

one of the reasons I wanted to work for him at the

16

time, he was a well-experienced and trained

17

officer from California.

18

Q

And would you suspect that the way he

19

would respond to that is to simply write a letter

20

to the actual defendant?

21
22

A

I wouldn't suspected that.

uf

But you

know --

23

Q

You don't know for sure?

24

A

I don't know for sure.

25

Q

But you would suspect by what you know

(208)345-9611
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1

of him that he would have done something a little

2

bit more other than contact the defendant

3

directly?

4

A

5

Yeah.
MR. LYNN:

Object to this line of questioning

6

for the record, it's leading and assumes facts not in

7

evidence.
MR. JORGENSEN:

8

9

That

lS

all the questions I

have.

10
11
12

13

EXAMINATION
BY MR. LYNN:
Q

Mr. Alonzo, I have a few questions.

14

John Lynn, I'm one of the attorneys for

15

Mr. Ch~rboneau.

16

have we?

I'm

I don't believe we've met before,

17

A

I don't think so.

18

Q

Did you say you're unemployed now?

19

A

I'm retired.

20

Q

From?

21

A

Law enforcement.

22

Q

Well, when was your last job?

23

A

My last job was with the State of Idaho,

24
25

(208)345-9611

probation and parole.
Q

I retired January 2010.

So you would have been 64?
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1

2

No, I'm 66 right now.

A

I was 62 when I

retired.

3

Q

That was a voluntary retirement?

4

A

Oh, yeah.

5

Q

I want to go back in time a bit, and I

6

understand it's difficult to recollect a lot of

7

details, but I'm concerned about 1984 through

8

1992.

9

A

Correct.

10

Q

And so you started out as a city officer

You left the Sheriff's Office in '92?

11

and then did you support Larry Gold in his run for

12

sheriff in 1989?

13

A

Yes, I did.

14

Q

Why did you support him?

15

A

In 1988, yes.

16

Q

Yes.

17

A

Because I felt that he was highly

18
19
20

Why?

qualified to be a sheriff.
Q

And were you working with the Sheriff's

Department at that time?

21

A

No.

22

Q

You were still with the city?

23

A

I was with the city police.

24

Q

And how would you characterize your

25
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1

Gold in his campaign?

2

against?

Who was that campaign

3

A

Against Elsa Hall.

4

Q

So it was a typical campaign against

5

another person?

'

6

A

Right.

7

Q

So what was your relationship with Hall

8

-

at that time?

9

A

Well, at one point when he found out I

10

was supporting Larry Gold for sheriff, even though

11

I worked for the city, he promised he would fire

12

me.

13

Q

If he were --

14

A

If I was campaigning for Larry and Larry

15

lost the election, he was going to fire me.

16

was a great relationship.

17

Q

That

Well, that's a pretty serious

18

accusation.

19

that threat?

Did you take any action in regard to

20

A

21

know what,

22

exercise my rights, and you do whatever you have

23

to do."

24
25

(208)345-9611

I

Q

No.

I just looked at him I said,

"You

I'm an American citizen and I can

So obviously Hall didn't want you to

support Mr. Gold?
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1

A

Excuse me?

2

Q

Elsa Hall did not want you to support

3

Sheriff Gold.

4

A

Correct.

5

Q

What about your relationship with Webb?

6

A

A little worse than Elsa Hall.

7

I

We were

enemies.

8

Q

You were enemies?

9

A

Yeah.

10

Q

How were you enemies?

11

A

He didn't like me, I didn't like him.

12

Q

Why didn't you like him?

13

A

Again, he had different ways of doing

14

things.

15

know.

16

best I could be.

17
18

Q

He was a different person than I was, you
I took my job seriously, I tried to be the

You didn't like the way he handled

himself professionally?

19

A

I did not.

20

Q

Give me an example.

21

A

He was a loud mouth, there was no such

22

thing as confidentiality.

23

off about what he was doing, not doing his job.

24

Something I never approved of.

25

(208)345-9611
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He would be blabbing

Did he ever bend the rules?
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1

2
3

A

I wouldn't know.

I was never with him

doing his job.
Q

Did you ever hear of any information to

4

the effect that Larry Webb had taken some or all

5

of the Charboneau files for his own personal use?

6

A

I never heard that.

7

Q

I'll represent to you that no one can

8

find the original Sheriff's files in regard to the

9

Charboneau investigation?

10

A

No,

11

Q

Do you have any knowledge or information

12

I didn't know that.

where those files might be?

13

A

No.

14

Q

Now, on this issue with the gun, and as

15

I understand it Melvin, the janitor, said

16

something to you about finding a gun in the attic?

17

A

To the sheriff.

18

Q

To the sheriff?

19

A

I believe so.

20

Q

And then you talked about it with the

21
22

23

sheriff?
A

And then the sheriff talked to the

officers, yes.

24

Q

What happened about that finding?

25

A

I don't know.

(208)345-9611

The sheriff took it upon

M & M COURT REPORTING

(208)345-8800
(fax)
150 of 686

0
Page 55

1

himself to handle the matter.

2

in handling that with the janitor.

3

I was not involved

Sounds to me from an outsider that if a

Q

4

gun is found somewhere in an attic, that is rather

5

unusual?

6

A

Yeah, it could be, yes.

7

Q

So you don't have any further

8

information about what kind of gun this was or how

9

it was found or what happened to it?

10

No,

A

I do not.

Never saw it, never heard

11

what it was other than a gun.

12

if there was really a gun,

13

there was.

14

Q

15
16
17

18

I still don't know

I just know they said

You just remember talking about it with

the Sheriff and that was Sheriff
A

Gold.

And the rest of the building

people talking about it all the time.
Q

Okay.

Incidentally, the statement that

19

was purportedly written by Sheriff Gold,

20

it's Exhibit 5, have you seen that before?

21

A

22

that.

23

Q

24
25

(208)345-9611

No.

I think

Today is the first time I've seen

So when you talked to Mr. Birch in the

last week or so, were you shown any documents?
MR. JORGENSEN:

Actually,
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1

Exhibit 3.

2
3

4

MR. LYNN:

Thank you, counsel.

Exhibit 3.

Were you shown any documents when you

Q

talked to Mr. Birch?

5

A

No, huh-uh.

6

Q

On this tape, there's a couple other

7

things I want to ask you about.

8

in front of you?

9

Look on page 17, talking about line 15.

10
11

I

don't have a 17.
MR. LYNN:

13

It goes from 16 to 20?

(Off the record.)
MR. LYNN:

14

16

I think it's Exhibit No. 1.

I have 16 and it then it goes 20.

A

12

15

Do you have that

Q

Back on the record.

Let's go to page 16.

Do you mind if I

call you will Mito?

17

A

That's fine.

18

Q

Page 16, line 12, quote "Alonzo:

19

They're going to lose the case, I thought.

20

other prosecutor was somewhat flip" -- and there's

21

an inaudible part of the tape -- "professionalism,

22

you know."
Do you recall saying anything like that

23
24
25

The

to Ms. Venable?
A

I don't remember.
.,.,-......._... _i
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1

Q

Could you have?

2

A

Pardon?

3

Q

Could you have?

4

A

I can't tell you.

5
6

It's possible I might

have said something.
Q

Well, if you did, would that reflect

7

your opinion of the professionalism of the Jerome

8

County Sheriff's personnel office at the scene of

9

the crime?

10

A

Possibly.

11

Q

Why?

12

A

Just the way they were.

Like I said,

13

the way they did things was different than the way

14

I did my thing.

15

Q

They did things unprofessionally?

16

A

In cases that I noti.ced, yes.

17

Q

Can you give me an example?

I'
I•

i,:

18

A

Like I mentioned earlier,

I believe, a

19

young man steals a carpet from a restaurant and

20

the chief deputy's finds the evidence that was

21

stolen from a business, and he calls me on the

22

radio and he says,

23

it to the owner.

24
25

(208)345-9611

"I got the carpet back, I gave

I said, "Okay, will you please give me a

I

supplemental report so I can close the case."
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1
2

And he said, "Hell, we don't need one.
I took care of it."

3

Q

So they didn't prosecute?

4

A

No.

It was a city case, but still he

5

was involved in that.

6

that Larry Webb did.

7

Q

So that's the level of work

From your recollection of the

8

investigation of the crime scene in the Charboneau

9

case, did you get the impression that some or

10

several of the Jerome County Sheriff's officers

11

were personally involved in the case in the sense

12

of knowing Marilyn Arbaugh, the deceased, or other

13

family members?

14

A

No, I didn't know that.

15

Q

Do you recall who the prosecutor was at

16

the time?

17

A

18

I thought it was Gauze.

After he

mentioned Adams, could have been Adams.

19

Q

Adamson, I believe, his name is?

20

A

Yeah.

21

Q

You make some statements in this on page

22

16 and one about Mr. Gauze.

23

at one time in Jerome County?

24

A

Yes, uh-huh.

25

Q

Before Mr. Adamson?

(208)345-9611

,:

L

:
t,.

Was he a prosecutor
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1

2
3

4

A

I don't remember if he was before or

after.
Q

Anyway, he had a worm business called

the happy hooker?

5

A

Yeah.

6

Q

On page 18 line 19, there was a

7

discussion about Cheryl Watts, would you just read

8

those next few lines?

9

A

What number?

10

Q

Starting with line 19 on page 18.

11

A

I'm not sure what we are talking about

'

12
13

14

there.
Q

You're talking about Cheryl Watts, and

Venable is doing a lot of talking?

15

A

Uh-huh.

16

Q

And then you say on page 19, line nine,

17

"Well, that's the way she is."

18

A

Well, Cheryl was always a rude person.

19

Q

What was your relationship with her?

20

A

Not friendly.

21

Q

Why?

22

A

She was just a rude person and she had

23

been with the old sheriff for so many years that

24

she didn't care for Larry Gold.

25

Q

She was friends with the old Sheriff?

'

·.
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1

A

Yeah.

2

Q

Were you aware whether or not Larry Gold

3

had developed a relationship with Jamie

4

Charboneau?

5

6
7

8

A

I was not aware of whether he did or

Q

You don't know whether they

not.

corresponded?

I;

9

A

No.

10

Q

So you left the Sheriff's Department on

11

poor terms, would you say?

12

A

Yes,

13

Q

Why was that?

14

A

Oh, again, because the rumors,

I did.

15

all kinds of rumors.

16

familiar with Jerome County.

17

always been a very prejudice community.

18
19
20

Q

you know,

I don't know if you are
Jerome County has

Prejudice against Hispanics are you

talking about?
A

Oh, yeah.

And I was okay as long as I

21

was a patrolman.

22

ladder, I started becoming a threat to one of the

23

guys they were wanting to promote and -- I lived

24

through it, like I say, but it's a very prejudice

25

community.
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1

Q

Would you say you were harassed?

2

A

Oh, daily.

3

Q

By Jerome County Sheriff officers?

4

A

Mostly, yes.

5

Q

So why did you resign in 1992?

6

A

Because I had enough at that time.

Just

I ended up

7

negative stuff all the time, you know,

8

having a minor stroke, one of those injuries due

9

to stress.

And I decided none of that was

10

worth -- I got children and a family, none of that

11

was worth it.

12
13

14
15

Q

So I left the Sheriff's Office.

Okay.

And so did you say Sheriff Gold

wrote out a letter of resignation for you to sign?
A

No, he just presented it to the

department that I had resigned.

16

Q

Did you resign voluntarily?

17

A

Not at that point, no.

1

r

18

Q

Well, at some point?

19

A

Later on, yes.

20

Q

Well, what happened at the first point

~
~

21

in time when Larry Gold told the department that

22

you had resigned?

23

A

'~
f

i

I
!:

I just basically approached him and the

24

department and made him aware that I did not

25

resign, it was something that was made up.

(208)345-9611
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1

Q

What was made up?

2

A

The resignation.

3

Q

What was the basis of the resignation?

4

A

Just that I had resigned with the

5

department.

6

Q

So Larry Gold wanted you to resign?

7

A

Obviously at that point, yes.

8

Q

Do you know why?

9

A

No.

10

Q

He never told you why he wanted his

11
12

chief deputy to resign?
A

I think he was concerned because of the

13

negative gossip all over town about the Mexican

14

officer.

15

everybody, basically, as far as the old sheriff's

16

people and certain people in the community, and

17

you know that kind of thing.

18

you, it would look bad for your business.

19

that point Larry decided he was trying to maybe

20

make things better for the department.

21
22
23
24
25

(208)345-9611

Q

Just, I mean, I was getting shot at by

And if I work for
So at

Were you the only Hispanic officer in

Jerome County?
A

At that point, no, there was another

officer that I had hired.
Q

Are you saying that Larry Gold wanted
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1

you to resign because you're Hispanic?

2

A

No.

3

Q

It's just that the people that live

4

there didn't want a Hispanic officer on the force?

5
6
7

A

That was the belief in the community,

Q

All right.

yes.
So he publicizes the fact

8

that you're going to resign, but that's wrong and

9

you don't?

10

A

I ended up not coming back.

11

back to the department.

12

end of the year.

13
14
15
16

Q

I didn't go

I didn't resign until the

So how much time passed between when

Larry Gold tells everybody you resigned -A

The end of December '92.

They paid me

until the end of December '92.

17

Q

How much time passed between?

18

A

Six months.

19

Q

They paid you for six months?

20

A

Yes.

21

Q

But you weren't working?

22

A

Right.

23

Q

Has anyone explained to you what is

24
25

(208)345-9611

going on in this case, Mito?
A

No.
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1

Q

And that's why we are asking you about

2

this statement supposedly made by Larry Gold that

3

references you.
:·:

4

A

Right.

5

Q

There was a letter written by presumably

6

Tira Arbaugh sent to the judge in 1989?

7

A

Okay.

8

Q

Right after you become deputy chief, I

9

assume?

10

A

Right.

11

Q

And that letter -- where is the exhibit?

12

I'm going to refer to the deposition we just had

13

earlier with Cheryl Watts?

14

MR. JORGENSEN:

15

the narrative.

16

what we are here for.

17
18

We can ask questions, that's kind of

MR. LYNN:
Q

John, I'm going to object to

I understand.

This is Exhibit 2 to the Watts

19

deposition.

It's a copy of an envelope.

20

ever seen that before?

Have you

21

A

No.

22

Q

Likewise, this is Exhibit 3 to the Watts

23

deposition.

24

copy, it's kind of a poor copy.

25

seen that before?

(208 )345-9611

It's a handwritten letter.
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1

A

No.

2

Q

All right.

I'm going to represent to

3

you that these documents were dated and stamped in

4

1989, sent to the judge, they appeared

5

two-and-a-half years ago in the penitentiary in

6

North Idaho.

7

A

What did?

8

Q

Those letters, these two exhibits, the

9

copy of the envelope and the letter.

10

A

Okay.

11

Q

So that's what this is all about, what

12

happened to that letter and envelope.

13

Now, this exhibit that you were handed

14

involving the statement of Larry Gold, would you

15

get it in front of you?

16

front of you over here.

I think it's right in

17

A

Okay.

18

Q

On page two, paragraph six, are you

19

saying that -- and I want you to kind of dig back

20

as far as you can, I understand it's a long time

21

ago, but is it possible you had a conversation

22

with Larry Gold of that nature?

23

A

If Larry Gold was any way, shape or form

24

trying to defend Charboneau in any way, I would

25

not have participated, no.

(208)345-9611
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1

Another thing that none of you have

2

discussed or said in any of those documents is

3

Larry Gold was addicted to prescription drugs, and

4

a lot of times I was angry at him because he

5

didn't know one day to the other what was going

6

on.

7

room and close the door and I would say, "Stop

8

this, you hired me to do a job, let me do my job."

9

Larry Gold was addicted to prescription drugs, and

10
11
12

There was many times that I would go in his

some of this might just be BS, I don't know.
Q

How do you know he was addicted to

prescription drugs?

13

A

I knew him.

14

Q

What prescription drug are you talking

15

about?

16

A

He had back issues for many years.

17

Q

Painkillers?

18

A

Painkillers.

19

Q

When did that first -- when did you

20
21
22

~
tr.
.:

j!
'·

first become aware he was addicted to drugs?
A

Maybe a year after I worked with him

maybe, something like that.

23

Q

So that would have been 1990 maybe?

24

A

'90 -- '89,

25

Q

We are talking about a statement of his

(208)345-9611

lt'

'90.
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1

dated in 2001.

You were gone by then, right?

2

A

Oh, yeah.

3

Q

When did he die, do you recall?

4

A

I don't remember,

5

Yeah.

Larry died young.

five,

six years ago

maybe.

6

Q

Okay.

7

A

I loved Larry.

He was my friend, but

8

you know, he was not necessarily in his own right

9

mind a lot of times.

10

happen.

11
12

But, you know, things

Q

Well, he forced you out of your position

as chief deputy?

13

A

Yes.

14

Q

Is that true?

,:

n
t·

15

A

Yes.

16

Q

Did you ever go to the commissioners or

17

anyone and report that you thought that Sheriff

18

Gold was under the influence or addicted to

19

painkillers?

20

A

No.

21

Q

Why not?

22

A

That was his business, nobody knew about

23
24

25

it.

It was his personal business.
Q

paragraph six on the exhibit, I'll call it the

=
.

'--...-... -.
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1

Larry Gold statement written and dated

2

November 13, 2001, you're fairly confident you did

3

not have such a discussion with him?

4

A

I know I didn't.

No.

Like I had

5

nothing to did with the resignation he wrote, good

6

example.

7

Q

Did he advise you that he was going to

8

publicize to the department that you were about to

9

resign when in fact you weren't?

Did he give you

10

warning he was going to tell the other officers

11

that you were going to resign?

12

A

No, it was a surprise to me.

13

Q

And so he hadn't accused you or alleged

14

any misconduct on your part that would justify a

15

termination of employment?

16

A

No.

17

Q

Have you ever been charged with a crime?

18

A

Yes.

19

Q

What crime was that?

21

admissible, to preserve.

22
23

24
25

{208)345-9611

i

MR. JORGENSEN:

20

THE WITNESS:

i

I'm going to object as far as~
i
~

Yeah, I don't think it matters.

r

BY MR. LYNN:
Q

It might matter, so you have to answer

the question.

What crime were you charged with?
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1

A

I was charged with bribery.

2

Q

A felony?

3

A

Yes.

4

Q

When was that?

5

A

1993.

6

Q

And what were you alleged to have -- who

I
'

7

8
9

were you alleged to have bribed?
A

I was alleged to have received money for

a driver's license to an individual.

10

Q

A fictitious driver's license?

11

A

No, a legitimate driver's license.

12

Q

How is that bribery?

13

A

Because that's the way they charged it.

14

Q

Who charged you?

15

A

The State of Idaho.

16

Q

Was it Jerome County?

17

A

Jerome County.

18

Q

And that was what time, did you say?

19

A

That was in '93,

20

Q

So who was the prosecutor?

21

A

John Horgan.

22

Q

What happened to the case?

23

A

I was -- what do you call it -- I can't

24
25

(208)345-9611

think of it, it was all
Q

I think.

acquitted.

Did you go to trial?
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1

A

Yes.

2

Q

And you were found not guilty?

3

A

Exactly.

4

Q

Is that only charge you've ever been

5

charged with?

6

A

Yep.

7

Q

And did that allegation have anything to

8

do with you leaving the department?
Not the allegation, maybe rumors, you

9

A

10

know.

11

Q

Rumors of that --

12

A

Yeah.

13

Q

-- type of activity?

14

A

Maybe so, yeah.

15

Q

May have led to why Larry Gold wanted

16

:

you to resign?

17

A

Exactly, yeah, maybe so.

18

Q

Okay.

19

So you say that you always

maintained a friendship with Larry Gold?

20

A

I did.

21

Q

Despite these allegations of bribery?

22

A

Yeah.

23

Q

Did Larry Gold support you or did he

24
25

(208)345-9611

[

support the prosecutor in the charge?
A

Larry Gold supported me at the end.
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1

was not a witness in any way, shape or form, he

2

was there with me during the trial.

3

the extent of his support.

But that was

4

Q

Didn't his office investigate the crime?

5

A

No.

6

Q

Who did?

7

A

The Attorney General.

8

Q

The Attorney General?

9

A

Uh-huh.

10

Q

And so Larry Gold, when did he leave the

11

Sheriff's Office, do you recall?

12

A

I wasn't there.

13

Q

It was after

14

A

I was out of state, I believe.

15

Q

What was your next job after you left

16
17
18

the Sheriff's Office?
A

My wife is in the Air Force, so I went

to California and I worked over there.

19

Q

Doing there?

20

A

Four years.

21

Q

Doing what?

22

A

I worked for law enforcement and I

23

worked security for the owner of the 49ers.

24

Q

Interesting job.

25

A

Yeah.

(208)345-9611
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1

Q

And you quit that job?

2

A

Well, we were there for four years

3

because my wife is in the Air Force.

4

finished her four years, we came back to Idaho.

5
6

Q

When we

Is that when you hired on with probation

and parole?

7

A

Yeah.

8

Q

About what year was that?

9

A

'97.

10

Q

Would you say that Cheryl Watts did not

11

get along with Sheriff Gold?

12

A

I don't think she did.

13

Q

Why not?

14

A

I don't know.

15
16

I just know that they

didn't get along well.
Q

How did you come to that understanding?

17

Did you see a confrontation between the two of

18

them?

19

A

No, just occasionally the sheriff just

20

blabbing off about Cheryl this and Cheryl that

21

when they had meetings.

22

at the commissioner meetings with Cheryl once a

23

month.

24

or tried to control everything.

25

(208)345-9611

He was the one that was

And Cheryl was the clerk, she controlled

MR. LYNN:

That's all the questions I have.
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1

THE WITNESS:

One thing I didn't see in this

2

report where I was tape recorded, I recall making a

3

statement to that person who recorded me, that

4

statement was that Jamie Charboneau murdered a human

5

being and he deserves whatever the court gives him.

6

But that's not in part of this transcript.

7

BY MR. LYNN:

8

Q

It's not in the transcript?

9

A

No, I didn't see it anywhere here.

10

Q

And you were saying that because that's

11

how you feel today, is that what you mean?

12

13
14

15

A

That's the way I feel,

yes.

Q

But you weren't involved in the

investigation?
A

No.

17

Q

Did you go to the trial?

18

A

No.

Only at the end when he was

appealing the case.

20

Q

When he was what?

21

A

Appealing his case.

22
23
24
25

(208)345-9611

I feel that

way.

16

19

'

I just transported

him to court.
Q

To the Supreme Court argument on the

appeal?
A

No,

I'm saying to Jerome, Jerome County
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1

court.

There was a couple different times that I

2

transported him there.

3

court.

4

Q

He was in our jail during

So you were at the scene for ten

5

minutes, you weren't involved in the

6

investigation, you weren't a witness at trial?

7

A

No.

8

Q

What is the basis of your belief that he

9
10

is guilty?
A

1

Well, again, because of the talk and the

11

rumors that he had shot her like,

12

many times with a rifle.

13

I feel,

14
15
16

Q

I don't know how

And, I mean, that's how

sorry to say that, that's how I feel.
Right.

So you think he got the justice

he deserved?
A

I don't know if he got the justice he

17

deserves, but I'm saying whatever the court feels

18

is the sentence, that's good.

19
20

Q

I think you said you're not in any way

going to help Jamie Charboneau?

21

A

Pardon?

22

Q

You,

23

I think, testified you are in no

way going to help Jamie Charboneau?

24

A

No, I wouldn't.

25

Q

Why not?

(208)345-9611
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1

A

He's got you, he doesn't need me.

2

Q

I wasn't there, you were.

3

'

That's the

difference.
'

4

A

No,

I have no interest in sitting in

5

court saying, yeah, he should be released.

6

never going to happen.

7

Q

That's
'

·,

Let me ask you once again, do you have

8

any knowledge, any rumors, comments, any

9

statements from anybody that corroborates that

10

this letter from Tira Arbaugh, who is dead now,

11

was sent to Judge Becker in 1989?

12

A

No, sir.

13

Q

No knowledge of anything at all?

14

A

No.

15
16

'

MR. TANNER:

'

'

If I can ask a couple of

follow-up questions.

17
18
19
20

FURTHER EXAMINATION
BY MR. TANNER:
Q

We have been back and forth a little bit

21

in terms of Exhibit 1.

22

conversation with Ms. Venable or not?

23

A

Did you have this

Who is Ms. Venable?

Are you talking

24

about the time that I was supposedly recorded in

25

2005 sometime?
'
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1

Q

Uh-huh.

2

A

I spoke to a woman.

3

Q

Is this you speaking?

4

word?

5

A

6

!-

Were these your

Did you say these things?
Maybe, yeah.

But like I said, part of

it was left out.

7

Q

But is this you talking?

8

A

Possibly, yes.

9

Q

But there's nothing in here that makes

10

you think that this wasn't you, right?

11

A

Right.

12

Q

So this was you speaking?

13

A

Obviously.

14

Q

Okay.

And in terms of -- you basically

15

also said -- I know you don't like Mr. Charboneau

16

but you basically said

17

A

I didn't say I didn't like him.

18

Q

Okay.

Well, I mean, you said that there

19

was also talk that Tiffnie Arbaugh might have

20

participated in the killing, correct?

21

A

I don't know Tiffnie.

22

Q

Okay.

The older daughter.

You said as

23

part of this transcript that there was talk that

24

she had participated in the killing?

25

(208)345-9611

A

There was rumors.
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1

2

Q

Okay.

So that would have been obviously

a problem with the case, the Charboneau case?

3

A

Could have been.

4

Q

And then on page 16, you say they are

5

going to lose the case, and you make that comment

6

right after talking about standing by the body in

7

the horse barn, right?

8

A

I was not standing by the body,

I was

9

Q

But basically your impression from a

10

review of the case at that time was that they are

11

going to lose the case because you were at the

12

scene and you were observing what was happening,

13

right?

14

A

Possibly, what I said.

15

Q

Why did you make that statement?

What

16

made you think that the case was going very poorly

17

from the very beginning?
MR. JORGENSEN:

18

Objection, it hasn't been

19

established that he actually made that statement.

20

BY MR. TANNER:

21

Q

Did you make this statement on page 16,

22

"I stood there by the body in the horse barn.

23

Like I said (inaudible) and I thought everything

24

after that (inaudible) on this case."

25

(208)345-9611

A

I don't believe I said I stood by the

M & M COURT REPORTING

(208)345-8800 (fax)
173 of 686

Page 78

1

body.

2

Q

3

Did you make those statements in this

transcript?

4

A

It's possible, yes.

5

Q

And then did you make the statement,

6

"They are going to lose the case, I thought"?

7

A

8

case.

9

Q

10

A

12

work.

13

Q

15

Is that because you were observing what

was happening at the time?

11

14

I might have he said they could lose the

No, because of my knowledge of their

And tell me about that, what made you

think they were going to lose the case?
A

Because it was a serious case, and when

16

you have a serious case, the best thing that

17

happens during that time is they immediately

18

brought in Marc Haws to do the case, but those

19

guys, I was worried about them screwing up the

20

case.

21
22
23
24
25

{208)345-9611

Q

You had a feeling they didn't really

know what they were doing?
A

I had a feeling they were not going to

do as good a job as they should.
Q

And they were messing up evidence maybe?
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1

A

Possibly.

2

Q

Another cormnent, when we originally

3

discussed this, Exhibit 3, whether or not you had

4

a conversation with Larry Gold about Tira Arbaugh,

5

your first cormnent to me was you weren't sure if

6

you did or not,

right?

7

A

Right.

8

Q

Later you said, no,

9

that conversation?

10

A

You know, to my knowledge I didn't have

11

it.

12

have it, to my knowledge.

13
14

you didn't remember

I'm not saying a hundred percent I didn't

You might have had that conversation

Q

with Larry Gold?

15

A

It's possible but

16

Q

Were there rumors at that time that Tira

17

Arbaugh had written a letter contradicting her

18

previous statements at trial?

19

A

I don't recall, no.

20

Q

I just wanted to touch on one other

21

thing.

22

daughter,

23

a .22 rifle.

24
25

(208)345-9611

A

At trial, Elsa Hall stated that the
the older daughter was in possession of
Do·you know anything about that?

No.
MR. JORGENSEN:

Objection,
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1

mischaracterizes the evidence.

2

BY MR. TANNER:

3

Q

Did you have any discussion in the

4

police department that Tiffnie Arbaugh might have

5

been in possession of a .22 rifle?

6

A

No.

7

MR. TANNER:

8

MR. JORGENSEN:

9

10
11

That's all I have.
No questions.

(Deposition concluded at 11:40 a.m.)

* * * *

..

(Signature requested.)
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1

CERTIFICATE OF WITNESS

2
3

I, MITO ALONZO, being first duly sworn,
depose and say:

4

That I am the witness named in the foregoing

5

deposition consisting of pages numbered 1 to 83

6

inclusive; that I have read the said deposition and know

7

the contents thereof; that the questions contained

8

therein were propounded to me; that the answers to said

9

questions were given by me, and that the answers as

10

contained therein are true and correct except for any

11

changes that I may have listed on the Change Sheet

12

attached hereto.
DATED this

13

of

-----'

14
MITO ALONZO

15
16
17
18

SUBSCRIBED AND SWORN to before me this
day of

-----'

19
20
21

NAME OF NOTARY PUBLIC

22

NOTARY PUBLIC FOR

23

RESIDING AT

24

MY COMMISSION EXPIRES

25
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CHANGE SHEET FOR MITO ALONZO

1
2

Page

Line

3

Reads

4

Should Read

5

Page

6

Reads

7

Should Read

8

Page

9

Reads

Line

Line

Reason for Change- - - - - - -

Reason for Change - - - - - - -

Reason for Change - - - - - -

10

Should Read

11

Page

12

Reads

13

Should Read

14

Page

15

Reads

16

Page

17

Reads

18

Should Read

19

Page

20

Reads

21

Should Read

22

Reason for Change- - - - - Please use separate sheet if you need more room.

23

Page

Line

Reason for Change- - - - - -

Line

Reason for Change- - - - - -

Line

Reason for Change- - - - - -

Line

Reason for Change- - - - - -

Line

24

25
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1

REPORTER'S CERTIFICATE

2
3

I, CHRISTIE VALCICH, CSR-RPR, Certified
Shorthand Reporter, certify;

4

That the foregoing proceedings were taken

5

before me at the time and place therein set forth at

6

which time the witness was placed under oath by me;

7

That the testimony and all objections were

8

recorded stenographically by me and were thereafter

9

transcribed by me or under my direction;

10

That the foregoing is a true and correct

11

record of the testimony given to the best of my

12

ability;

13

I further certify that I am not a relative or

14

employee of any attorney or party, nor am I

15

financially interested in the action.

16
17

IN WITNESS WHEREOF, I have hereunto

18

set my hand and affixed my notarial seal this

19

10th day of October, 2013.

20
21
22

CHRISTIE VALCICH, CSR-RPR

23

NOTARY PUBLIC

24

RESIDING AT BOISE, IDAHO

25

My commission expires June 21, 2019
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1

MALE:

May I help you?

2

VENABLE:

3

appointment with Mr. Alonzo.

Hi.

My name is Tina Venable, I have an

Oh, okay.

4

MALE:

5

VENABLE:

6

MALE:

7

VENABLE:

8

(Pause}

9

. ALONZO:

I got a little bit lost, so.

All rightee, I'll let him know you're here.

Thank you.

- Alonzo.

VENABLE: - Boy, I left Mountain Home and it was

10
11

gorgeous and sunny and I get up here and it's like torrential

12

raining.
(inaudible) .

13

ALONZO:

14

VENABLE:

Oh, it's beautiful (inaudible), was

15

almost 70 degrees, it was very nice.

16

happened, but absolutely not that.

17

I donrt Jmow what

My children {inaudible), they didn't have school

18

today and wanted to be able to get in the pool.

19

them (:inaudible) it's raining up here.

20

towards you soon.

21

It will be coming

Thank you.

(inaudible) an opportunity because I wasn't able to
did my mother

22

call you back, did you get the opportunity -

23

explain to you what I'm doing and what I'm about?

24
25

I called

ALONZO:
justice program.

She said that you were in the criminal
BSU.

2
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1

justice program.
VENABLE:

2

BSU.
Well, I'm exploring those options.

And

3

what I'm doing, I'm a single mom, two kids, I always wanted

4

to be somewhere in the legal profession, I just. wasn't really

5

sure where.

6

car business,

7

different car dealerships.

8

saw my kids, so I thought, okay.

9

because qf a soon to be windfall, I invested in some property

10

And for the last 12~, 13 years I've been in.the

(inaudible) manager,

(inaudible) manager at

That doesn't work because I never
I have the opportunity now

and that's going to come back to me.

To be able to afford now to put myself through

11
12

school.

But I'm looking at different aspects in the legal

13

system.

And what I've done to kind of give myself an idea of

14

where I'd like to go, I've picked like several cases,

15

different ~ases I've been looking at (inaudible) to kind of

16

decide what's. in i t that's gonna hold my interest because law

17

school's a big steP. where anything was a big, huge step for

18

me, so I'd know where I was.

19

So I've located four cases in particular.

And your

20

name came up in one of them and so I wanted to talk to you

21

' it and see what you knew because it's one of those
about

22

that's driving me ~atty.

23

It really is.

It's an old case, I worked a little bit on the

24

Paradis case, Donald Paradis, simply because my ex-husband

25

knew him and that was of interest to me because after we

.3
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l

divorced he became some kind a good guy and did whatever i t

2

is that he's in.

And so that one interested me.

3

And then I started looking at things that Mark Haus

4

in particular had prosecuted, which he seems to be kind of an

5

interesting guy, so I started following those things.

6

then Jamie Charboneau case came to play.

7

name came up in talking with several people that were

8

involved in that case, and Larry Gold told me that you would

9

be a gooq person to talk to about it.

10

And

So the way your

So do you mind if I

pick your brain for a little while?

11

ALONZO:

12

VE~ABLE:

Not much to pick with, but go ahead.

Well, my concern is I've read probably

13

4,000 pages of court documents, this, that, and the other,

14

I've talked to a couple of the judges that were involved and

15

talked to a couple of the jurors that were invoJ.ved.L . . _
.:.l

16 .,,.· rea.ll.y

17

worries me is· the. fact. that. the.re's more guns,.

.SCllllelmbig- about. ~ - in the- at.tier guns somewhere else~· was

18

(19'
, 20
21

VENABLE:

I don't see a clear chain of custody with

22

with the weapons and it looks like some of the victim's

23

family took some stuff home and then {inaudible) later and

24
25

ALONZO:

The firearms that was - sure that was

(inaudible)?

4
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I promise you_

VENABLE:

No, I didn't.

Nor

I'm

2

just thinking -

4
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VENABLE:

16

VENABLE:

17

ALONZO:

2Q
21

..

.

I lov¢ Larry Gold by the way, I don't

know what your feelings are, but I like him.

ALONZO:

19

.

-~"'·"··

15

18

ll~i\~~~~,i-, ~:·'i.u~e:: :foUDOt:~\,; ~ -~-the:?

·!!'J'·;t:..'!"'=""-J.1:"··... ~·-

10
11

-?~:~: -t.~-~-~'°"."f- :'LQt.i.~;.. ?-h~-·o1..~·:ns-:k..

He's my best friend.
Wonderful.

Yeah.

I learned a lot from Larry and he's

a good man, very knowledgeable -

VENABLE:

It's been an absolute gold mine to help

me understand this particular case_
~

Yeah, yeah, he's very knowledgeable.

22

Actually the Charboneau case, the crime happene~ before Larry

23

Gold was in office..
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24
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2
3

VENABLE:

I had go to

many branches on the family tree to find that_
ALONZO:

4
5

It's in a very small town,

Yeah, yeah, it was - like I said,

I -

I

started law enforcement in '77 there in Jerome7

6

VENABLE:

7

ALONZO:

Uh-huh-

And how I got started was that they needed

8

an interpreter one time, got involved helping them with that

9

and then .before I knew it I was resource officer mainly

10

because they wanted my ability as a bilingual person for the

11

system ..

12

Then, like I said, I became a resource

officer and

13

eventually a full-time officer,

14

up to being undersheriff with Larry Gold.

15

by-side with the other sheriff before Larry because I was

16

with the police department, and I was a captain with the

17

poli~e department.

18

experience that Larry Gold had, you know,

19

felt,

20

advanced for the police system that we have in that

21

community.

22
23

24
25

(inaudible) through the ranks
But I worked side-

And even though I didn't have the
I was still, I

know, and I still do, that I was, you know, way too

-¥OU

VENABLE:

A£ter reading some of this stuff, I can

see how you would think that.

ALONZO:

Yeah, yeah, it was

like (inaudible).

It

was - you know to begin he was like, wow, I know every time I
6
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1

You know, just - prejudiced bunch anyway.

there's still a lot of it's still there.

But

anyhow, yeah, I think it was on a Satu~day morning

:'t·

:,;

•'
:

1

We - they got the call and,

5

(inaudible), that he killed her.

6

of course, he asked for help to cover the area, finding the

7

guy -

8

near the home where he had killed her.

9

at the t1=111e, you know,

suspe~t and we located the suspect in some fields or

And he was not armed

(inaudible) - it was a rifle, 22

10

rifle, he shot her,

I don't remember if i t was 17 or 19

II

times.

12

horse barn, shot her in the back, I don't know how many

13

times.

14

she was laying on the ground (inaudible).

15

rifle, if I remember right.

16

I t was -

But he shot her right while she was running into the

And then there was also signs of her being shot while

He unloaded the
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~Zl1t

I

~~.,was; no.~- ~-r~fle--i:!.; i.t:.. was,. a.. handgiUJl:;.;.

-::-~•.u
..RI,E: re.:~ei~:t;;:.,aJiG'Effe-1¥·
f.f~.-ndrn-in.~::t
·~~~
~

2

...

...:~

•

..

.

-c;.s~5

l

•

3
4
5 ~~49P.-.<;:.fgl1Il;l:.J':'

6

j

~~-~~~as:-;

-~-~·am~:whafi'· heE.~ na.IDef,..iSf.~_nowr~.:-,---

7

vENABLE:

8

ALONZO:

9

. VENABLE:

10

ALONZO:

L.11

complic:'at:eit;<- o.JK cam:s:e: he:·:~· E can:! t·

...

It hits me as the older (inaudible) the older, yeah.
Marilyn.
Marilyn, yeah.

before, the way I understand.

12

-yENABLE:

13

ALONZO:

inaudible)

C

Actually twice before.
Yeah~· and it was the domestic violence

14

thing that - ongoing violence.

15

(inaudibl_e) get into that.

16

VENABLE:

17

ALONZO:

18

VENABLE:

of

19

case out

20

do~sn't feel right.

21

and reread.

Marilyn had shot it

And probably shouldn't

Another story.

{inaudible) we need to talk.

Oh, yeah.
Honestly this has made me crazy.

everything that I've looked at, it just

This
it just

There's just so many things, I have read

22
23

24

•
•
•.
;'I . ...;, . .
•.
. ,
.
•
.I
.
..._;-,;
• •I . .
h
~~:~~f:~:'
5?, 9~~.i.p~r.::-:~.J~~~t~1..~.ca:lb thet;Sh~F_l ;f}~-\'.S:·. ~CE!'

.C

4~~~~1::,.~,:o:f:t_~~z;;~ _You.,. ~~-r··. ;J1ef--S:L-C.raz,¥i,.::: y_ou... b;l.~Wr:·-- ~ slapp~ izte-~
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5

VENABLE:

6

ALONZO:

7

VENABLE:

Yeah.

Well, I haven't quite made up my mind if

8

he killed her like on purpose or he's the one that fired all

9

the shot~.

I don't even know if I care whether he killed her

10

or not, what bugs me is how they processed the - the actual

11

procedural errors

/"12

~

Yeah, bail if he's that bad.

13.

~ } : . ~ ~ ; i ; t ~:,~~i:·th~.i:e'.. W.aS-·:

al.sQ:-,:1:al.~,·-~1; - ~ - .

~~$l~~~µ.g!L~~::~~:t.::·4ave:~;. d911-e:;sQ~---(?~ ... tb.~~- sho~xt:i ng~ .

I

\_14
............15

I

'
t

!

\}
I

ri;-f..~m;ifjt.Jil'e-)\f·;-f~~~li-l:b.itjt.-h:
-~*~~·,i;J.§rtti-~nii<,:y;~,.-Jam~;~ L .. wa.&; actu.a:ll.¥:-: -(Jn:aridial ~)

16 ~~~~'~··same\;~·&y.:., that:.: i.t:.:. hapg~E¥!•. bee::ai.;i.s.e,.~..:t.oo. man~~:·tbAngs:, ·
17

~~~~,.~n·i~?:too;·~:: ttt,rie~/. ·toc~trman1t·..·o.fficers._· wa·J- king:: al:.L ...

I

l.

18 ,~;rt.Ie~~~:y'the:=;:·evfi'.denrie·~·~,.andLt:hiµ-g§:.::·· J.i~:·;· thatc;.;_: .... :··

19
20

VENABLE:

Uh-huh.

Well, I read in one report that

21

they sent out like high school team or college team of
,
archeology people like six m~nths later to excavate the site.

22

That it wasn't, I m~an, I know what kind of - it doesn't talk

23

specifically about, you know, securing the scene, they just

24

like, oh, we picked through some stuff and (inaudible)

2S

.J11t1Hefei#rtf~ :u:~xe1nsffiiWr~:.;:t1~n-JU!:~~~~~.:~:·tti~tf·iuif!i':·.·~eu'e' . . -.
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VENABLE:

2

3

4

(inaudible}.

We really need to make a

movie.
And, you know, I mean just by looking at

ALONZO:

5

their (inaudible) -

6

(inaudible) that we drove into Jerome, we saw the sheriff's

7

deputies' cars, that in itself was (inaudible) joke, they had

8

parked (inaudible) cars (inaudible) some were light blue,

9

some were blue metallics, some were like lime green, some of

10

them were white, some of them were brown, cars running around

11

with the bubble light on the roof, no light bar, a bubble on

just by looking at the - we have

12
13

VENABLE:

14

ALONZO:

15

And that's it.
That goes, you know, very - they run on

the power of your battery, you know.

16

VENABLE:

17

ALONZO:

Oh, those were That's where he was.

And eventually they

18

did get some light bars, but that's what they had.

19

other officers from say Boise or (inaudible}, from California

20

or Nevada or somewhere and I used to just joke some of these

21

pe6ple, say looking for Jerome, turn your clock back two

22

hundred years.

23

VENABLE:

24

ALONZO:

25

And so

It sounds like.
Yeah, there was a lot of that.

Many times

before I helped the county during that burglary or whatever,

11
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1_ . .::

~g¢.*;UJaauw.b.le-~.-~. t'rf~ st:ol~ so~dofllt. mats:.:. ttOIDl.::,t:h~'.

.·_·,.,

2

.,

~

~·r?.··
L

no,, one. exp~cts· .. {.inaudible)/· doormats:~'--· They,. s-t;o.i~:

~filgff5}~\:fi~-~l

kids •

Well, it turned out that the mats were worth, you

=·.,.

4

....

5

know, over the amount to make it a felony.

6

the sheriff -

7

VENABLE:

8

ALONZO:

9

.

\/;~~.,,~~-~aus.e.

Festanra~

But they - and

Spendy doormats for sure.
Yeah, responded to that and i t was maybe

like half a dozen mats (inaudible), but i t was actually in

IO

excess of (inaudible) hundred dollars.

II

these and so because a lot of the kids were (inaudible)

12

involved i~ that with the officers on different (inaudible).

13

And when I was with the sheriff, the undersheriff, or chief

14

deputy, Larry Webb, and we recovered all the stuff.

We took

15

it back to the restaurant, returned it (inaudible).

And I

16

was (inaudible) I mean high school teenagers

17

Yo~ little son of-bitches, you know, if you ever do this

18

again, you know, I'm looking for (inaudible) material

19

(inaadible) just like that~

20

there was no formal questioning, (inaudible) - jail, do you

21

understand whit I'm saying?

And so they stole

(inaudible}.

...
t

',

:~;~~-.,,f:>··~
23

24
25

VENABLE:

I mean there was no (inaudible),

so you're just behaving like a mean

uncle?

ALONZO:

Yeah, and I'm just like standing there in

my µniform and -

12
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0

I

VENABLE:

2

ALONZO:

'

'

Wishing you were anywhere else.
You know, it was embarrassing because I

3

used to also go and talk to the government classes the4e in

4

Jerome at the high school.

5

my experiences, you know, how I got to where I was, in this

6

position and all that.

7

ask Larry or anybody else if I didn't tell them, I was

8

undersheriff for Larry, I never told my - any of my deputies

9

or employees (inaudible}, I never told them that, you know

And about crime in the community,

And, I mean, I was like - you could

I walked in the room and·(inaudible), they walk

IO

(inaudible).

11

out and (inaudible) because they saw mine.

12

it, you know, I was led by example.

13

VENABLE:

14

there that's just

15

ALONZO:

16

VENABLE:

17

ALONZO:

18

VENABLE:

19

ALONZO:

And I swear I did

And then you've got this red neck out

And these guys were following Running his own thing.

Yeah.
How long were you out th~re with him?

Well, I - actually I started here in '77,

20

and I worked for (inaudible).

21

Larry Gold started working with us in·the police department

22

as a school resource officer and he was rea1ly, really good

23

at that position.

24

25

And Elsa Hall, Larry Gold.

That's when he first came to our area.

But (inaudible) or '89, he became"the sheriff,

(inaudible) in '88, during the campaigning for the election,
13
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I

you know, I knew Larry back in ,80, so we were good friends.

2

And when I started helping Larry putting out the word for the

3

conununity, you know, this guy is coming to town, hews good,

4

we got to have a sheriff like that.

5
6

We got to, you know, get him through the '80's and
(inaudible) .

7

VENABLE:

8

ALONZO:

Hopefully, go forward.
Yeah, and so anyway, it wasn't too long

9

before (inaudible) that the old sheriff found out that I was

IO

campaigning for Gold, I mean it was ~o secret, and me trying

II

to be as (inaudible) as possible so I could be, you know, I

12

never did go out in my uniform and say, you know, get ready

13

for Gold.

14

somebody to (inaudible), you know -

You know, I waited until off duty, I wanted

15

VENABLE:

16

ALONZO:

I'll bet he was obnoxious.
Oh, my God, he was mad, he found out that

17

I was doing that, . (inaudible) big sign at my house, you know,

18

Gold was here and -

19

VENABLE:

20

gu~ss she seen (inaudible).

21

ALONZO:

(inaudible) look out at the door.

I

So anyway, that (inaudible) for sheriff

22

and the undersheriff and said what's this bullshit about you

23

campaigning {inaudible).

24

name is -

25

VENABLE:

(inaudible) I don't know what his

Like he didn' t know?

14
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ALONZO:

1

Yeah, and I go, well, Elsa, it's this way,

2

you know, I - I'm doing what I think is right, why I want to

3

do.

I says (inaudible) freedom that I exercise when I want

4

to.

So that's what I'm doing.

5

have to work here?

6

time.

7

have a job, you still nave to work here, he says, do you

8

think you still have a job after that?

9

him, but ~e controlled {inaudible).

10

He says, do you realize you

And I said, I've been working for a long

He says, but I mean, you know,

(inaudible), you still

And I

(inaudible) for

(inaudible) you'll still

be one of his deputies -

11

VENABLE:

12

AJPNZO:

I'm sorry, this cold is killing me.
So I - in the nice way he put the
(inaudible) when this guy's done

13

(inaudible) positio~,

14

(inaudible) because he says, you may not have a job.

15

well, I sa~d, I'll cross that bridge when I get there.

16

(inaudible)

17

I said,
And

VENABLE: : (inaudible)

18

20 ~~~i@~· And I

(inaudible) related to the same thing, you

21

know, you would have - here we have this Mexican guy is the

22

way - cause Larry would put it this way that, I forget where

23

we were, court trial or (inaudible}, he says, what have.here

24

is a nice looking Mexican in a police uniform who's doing a

25

really good job, he says, they have reason .to be jealous

15
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I

(inaudible).

VENABLE:

2

..,

ALONZO:

..}

4

r:
'"·

7

;

8

L:

And I love Larry.
He was (inaudible), he was that way

But, like I say, -

(inaudible).

~~

~~ ~e:i:e:.-- act:i.v:.el:.~.i.n.uol..v.e~ w-~ the;•:

r~e:s.1ri.g~t!i.otko.ut.... the.ca an~ye-1it--~.di.dn!:t
0

;.;ii~tg.4,.:µa~.t;-,.~.f~~e,. any_ .. r.e2.orts•. f+onh..yon:. or,. not.hing-;. .. h~·.·

;;,dr~f-~·-::·

~i_ke~ I. saidr.- (inaudib1e),~·.·am±-~L..tbaitgh£:·~thi:ngt:> .

... ~t_tez;.:,. th.a.ti:~· {-inaudi hJ' e}a;;:: 'an.;.~~ ca·ses ~...

:a:.,:..::..:- ...

11

VENABLE:

12

¥CNZO:

They what?
They're going to lose the case, I ,thought.

13

The other prosecutor was: somewhat flip,

14

professionalism, you know.

15
16

~cy~ ·they;:,

VENABLE:

(inaudible)

I found out that that prosecutor, this

Mike Haus, no, Irm sorry, i t was the other one.

17

ALONZO:

18

VENABLE:

19

ALONZO:

20

VENABLE:

It would be The original prosecutor The original Jerome County Prosecutor.
What's the (inaudible)?

Was her brother-

•.

21

in:law.

Ex brother-in-law.

22

ALONZO:

23

VENABLE:

Something like that.

Yeah.

I thought only - I mean this is

24

the kind of stuff that happens in (inaudible), Kentucky,

25

where you could prosecute by the victim's {inaudible).

I

16
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don't know.
ALONZO:

2

3

Mike was so different.

nightcrawler's business.

4

VENABLE:

5

ALONZO:

He had a

Bought nightcrawlers from him.

Nightcrawlers?

Really?

He bought nightcrawlers {inaudible),

6

bought nightcrawlers from the (inaudible}.

7

you know,

8

business, which is called, excuse me,

9

right, yeah, okay, all right, okay, all right,

IO

VENABLE:

(inaudible).

Hi, all

uh-huh,

okay,

Okay.

I am probably keeping you from a million

things, huh?

13
14

{inaudible) and he goes to his

well let me call you back then.

11

12

the prosecutor,

Mike Gaus was,

ALONZO:

Well, it's okay.

But anyway, his business

was called Happy Hooker.

15

VENABLE:

Was that him?

I remember.

16

was 100 years ago, where was he living?

17

That's funny.

18

Course that

In Boise then or?

The Happy Hooker.

ALONZO:

Yeah.

Oh, and I have my children keep

19

saying, you should write a book, dad.· All these experiences,

20

you know.

21

VENABLE:

I'm telling you, t~ere's something to be

22

said for that.

There really is, the more (inaudible}

this

23

case has some serious interest for me.

It's good because he

24

was an acquaintance with my ex-husband.

And there have been

25

a couple of others that, one in Twin and one here in Boise
17
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that were actually kind of dull, you know, pretty sure of how
2

everything,

3

one makes me crazy.

just (inaudible)

4

ALONZO:

5

VENABLE:

6

ALONZO:

7

VENABLE:

8

ALONZO:

9
10

lot of d~puties.

just rolled along nicely,

this

Oh, yeah.
Absolutely crazy.
Well,

I can't -

you know it's like -

I can't get a grip on anything.
This guy's

(inaudible),

this

(inaudible) a

They all wore the cowboy hats and some of

them wore the (inaudible} like Roy Rogers.

11

VENABLE:

12

ALONZO:

13

VENABLE:

14

ALONZO:

15

VENABLE:

While they were on duty.
While on duty.

White (inaudible) boots, -

Huh-uh.
Oh, yeah.

Oh, my God.

Oh, my God.

You know, I've

16

been threatening to go down there, had to go down Wednesday,

17

some paperwork to the courthouse, that woman down- there is

18

mean.

19

ALONZO:

20

VENABLE:

Oh, Cheryl Watts?
Yes.

You knew it immediately. Oh, my

21

God, she is the meanest human being I've ever met in my life.

22

She says you can't have anything out of this file.

23

said, you're ass, my money spends, girlfriend.

24

called (inaudible)

25

She says, I don't care (inaudible).

And I

You know, I

I'm coming, get that shit out right now.
Are you?

She says, I

18
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don't have to.
2

I said,

ALONZO:

4

VENABLE:

5

ALONZO:

7

8
9

10

(inaudible).

I don't care

how long it is, get your ass back there and get it out.

3

6

like hell,

Thank you.

Yeah.

She was - had to go back 3 days later.
Yes.

Okay.

Sure, he can have a seat.

Thanks.
VENABLE:

there, honey,

You have (inaudible) backing up back

I've taken up enough of your time.

ALONZO:
VENABLE:

Well,

that's the way she is.

Oh, she was wicked mean.

And I was

11

asking her if - so where's the evidence cause as I understand

12

it you have~ to keep that stuff forever.

13

ALONZO:

I call'ed in to ask (inaudible) one time

14

for some personal information on mine, well, you know,

15

really can't give you (inaudible).

16

why don't I

You know what?

I said

just have a lawyer call you and get it?

17

VENABLE:

18

ALONZO:

19

VENABLE:

20

ALONZO:

21

VENABLE:

Yeah.

And she goes, well,

(inaudible).

She moved right over.
Yeah.
I apparently didn't make a believer out

22

of her because part of the paperwork that I got,

23

missing, like big chunks, I think pages were gone.

24

all of the file in and I called her -

.{_2s

I

ALONZO:

{inaudible)

I was
So I got

all reports?

19
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•

•

'

'

VENABLE:
2

ALONZO:

3

VENABLE:

4

Do what?
Typical Elsa Hall reports.
Yeah, I said END OF TAPE

5

6
7

8
9
10

11

12
13

14
15

16
17

18
19
20

21
22

23

24
25

20
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TRANSCRIPTION OF TAPE NUMBER TWO

VENABLE/ALONZO

CANDACE J. CHILDERS, CSR

Official Court Reporter
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Tuesday November 13, 2001

SWORN STATEMENT OF

FORMER JEROME COUNTY SHERIFF
LARRY GOLD
STATE OF IDAHO
COUNTY OF JEROME

)
)

) ss
)
)

Comes now Larry Golg, I do SWEAR upon my oath and under penalty of perjury that
the information and facts provided herein are true and correct to the best of my
knowledge and belief:
l. That I am a valid citizen of the State of lda,ho, I am over the age of ( 18) eighteen
years and competent to testify about the infonnation I declare in this sworn
statement

2. That I was duly elected sheriff of Jerome County at the time of Jamie
Cbarboneau's appeal and resentencing proceedings.
3. That "water-cooler" conversations were often held within my hearing concerning
development of case evidence and the disposition of material facts with regard to
pertinence or significance.
4. That as I stated in my June 3td 2001 letterto Mr. Charboneau, I am aware of
certain improprieties committed by the Jerome County prosecutors office and the
special prosecutor from the Idaho Attorney General's office (Marc Haws) in
preparing various cases for trial, and specifically Mr. Charboneau's case.
5. That it is my belief that contrary to my efforts and mandates, certain court and
county officers often manipulated or affected the facts and evidence of cases to
arrange for a finding of guilt.

6. That it is my belief that facts and evidence in the Charboneau case were purposely
manipulated and altered to arrange for a verdict of guilty. A specific example of

(L

this came to my personal knowledge when in the fall of 1989, my chief deputy
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Mito Alanzo confided in me his concern about the fact that the District Court
clerk Cheryl Watts was in possession of a letter which had been delivered to the
Jerome County Courthouse via The United States postal Service. Chief deputy
Alanzo infom1ed me that the letter at issue had been addressed to district cou1t
Judge Philip Becker and had been sent by Tira Arbaugh, the daughter of Marilyn
Arbaugh. Chief Deputy Alanzo told me that the subject matter of this letter had
significant relevance concerning the Charboneau case. Chief Deputy Alanzo
stated that his concern was that the District Court Clerk Cheryl Watts had
requested that he help her to destroy the letter.
7. That I did speck with Jerome County prosecutor John Horgan about the court
clerk Cheryl Watts being in possession of the letter that Tira Arbaugh had mailed
to Judge Becker, and the allegations made by Chief Deputy Alanzo that Cheryl
Watts was conspiring to destroy the letter.
8. That I will be available to the Court for whatever assistance it requires to
determine the effect of culpability of the aforementioned parties and the ham1S
they may have caused to occur.
Dated this 13 day of November, 2001

Jerome County Sheriff, Ret.
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BOISE, IDAHO
August 29, 2014, I:50 p.m.
FREDERICK R. BENNEIT,
produced as a witness at the instance of the
Respondent, having been first duly sworn, was
examined and testified as follows:
EXAMINATION
BY MR. JORGENSEN:
Q. Would you please state your name and
spell your last name for the record.
A. Frederick Robert Bennett,
8-e-n-n-e-t-t.
Q. And, Mr. Bennett, have you had your
deposition taken before?
A. No.
Q. Have you testified in a court of law
before?
A. Yeah, I think I -- well, I got arrested
for drunk and disorderly.
Q. Well, we don't need to go into that.
A. That was a long time ago.
Q. I was just wondering if you were
familiar with how answering questions in front of
1 (Pages
1 to 4)
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a court reporter works.
A. Well, no.
Q. Then let me explain it.
A. Okay.
Q. She's taking down everything that we
say. And because it is a lot easier for her if
we're not talking at the same time, I would
appreciate for you to let me finish my question
before you give an answer and I will do my best
to wait for your answer before I ask my next
question, and that way it makes it a lot easier on
her.
Now, the purpose of a deposition is to
gather information for a case, and so I may ask
questions that are confusing or obtuse or any
number of things. If you don't understand
anything in my question, if you don't think you
have a full grasp of what I'm asking you, feel
free to clarify. Of course, you're under oath.
So it will be the trnth. But, you know, "I don't
know" is sometimes the truth. So don't hesitate
if you don't know to let us know that.
A. All right.
Q. Do you have any questions for me before
we begin?
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A. I guess not.
Q. Okay. Did you do an)1hing to prepare

for this deposition?
A. No. I just figured I would come and
tell you what I know.
Q. Okay. So have you talked to anybody
about this deposition?
A. John.
Q. Okay. And what did you talk to John
about?
A. Just about what I know.
Q. Okay. So you've told him --you've
answered his questions and given him information?
A. Um-hum.
Q. Did you do that in preparation for this
deposition or earlier?
A. I don't know. I mean, I suppose. I
mean, I don't know what it was for. I just knew
that I -Q. Okay.
A. I talked to John a couple of times
before.
Q. All right. Anybody else?
A. About this?
Q. Yeah.
Page 8
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A. Yeah. I talked to Misty -- Betsy, I
cal I her now, and her daughter Becky and a guy
named Tom.
Q. Would that be Tom Beny, Jamie
Charboneau's investigator?
A. I don't know. Tom.
Q. Okay. Have you talked to any
investigators from the Attorney General's Office?
A. I don't think so.
Q. Okay.
A. I don't. Maybe I did.
Q. Do you recognize this guy next to me?
He just served the subpoena on you.
A. Okay. Well, I don't see very well and
you're dressed different. You ain't got your gun
on.
Q. And I believe Scott Birch, an
investigator with our office. now retired,
contacted you earlier. Do you remember that?
A. I don't remember.
Q. It was by phone.
A. When was it? I mean, I don't know.
drink a lot, or I used to. l went and dried out
at the VA. I moved out to the sheep camp because
my nerves were shot from being on the road for

1
2
3
4
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40 years, and I thought, well, I'll just go relax
for a while. And I just stayed drunk, but I was
relaxed.
Q. Sorry to ask this question, but I
assume you're sober now?
A. Yes.
Q. Okay. And could you tell me just a
little bit about your current health?
A. Well, I'm not in that great of health.
I'm a heart patient. I'm at the VA. And I don't
see ve1y well. I've got a lot ofother stuff
wrong with me, you know. I've got some diabetes
issues and my thyroid has blown out on me. Just
old guy stuff, I guess. You know, I have blood
clots is what caused most of my problems. So I
have to take Warfarin.
Q. Are any of your medical issues or any
of the drugs you're taking for them, do they
interfere with your ability to answer questions
today?
A. No.
Q. Do they interfere with your memoiy?
A. Yeah. My thyroid does. Like, I can't
decide things sometimes.
Q. Okay.
2 (Pages 5 to 8)
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1
2

A. You know, like simple, should I put my
right shoe on or left one. Just dumb stuff. I

3

can't decide. And my saw bone says it is because
of my thyroid. I'm taking meds for it, and that
helps.
Q. If there's anything, like I said, that
you can't remember or that -- that's what I want
to know is what you actually do remember.
A. Right.
Q. You mentioned talking with Betsy
Charboneau. Could you tell us how you know
Betsy?
A. I've known her many years. One of my
best friends, they were -- she used to go with
Fred Roberson. I can't remember if they were
married or not, but she went with him for a long
time. I knew them out at Owyhee County, and I've
knew Fred all my life. That's how I got to know
Betsy. I can't remember how many years. It's
been 40 years anyway, I think. So we're friends,
you know. We remember the same stuff.
Q. Are you good friends?
A. Pretty good. We went to the same
church at Collister and Bible study every week.
So, yeah, we are friends. And I knew her from
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hanging out, you know. I used to hang out
full-time, besides not just playing music. But,
you know, that's what I knew. That's the only
thing that kind of gets me once in a while. I
feel like going down to die VFW and hang around,
but I can't do that anymore.
Q. Okay. And during your 40 years of
friendship with Betsy Charboneau, have you stayed
in fairly regular contact with her?
A. I did while we were going to the same
church.
Q. And when was that?
A. It was about ten years ago or so, I
suppose. For quite a few years. I hadn't seen
her for a long time, ages. And I went to church
because it is right down from whel'e I was living,
and I could walk. I can't drive. But I could
walk that far. And there she was, "You go to
church here?"
°1 go to Bible study too."
"Well, that's good."
Q. How long was the gap between when you
were seeing her regulal'ly?
A, Oh, maybe, I don't know, maybe ten
years. I don't know. I think so. It was quite a
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while.
Q. Okay. So how often would you have seen

her, for example, in the '80s?
A. Oh, once in a while. l had a beer
s joint up in the hills in the late '70s and early
6 '80s. And that's -- and Jamie was up there
7 hanging around, helping us do the rodeo grounds,
8 and he was a clown at the rodeos. Just a good
9 kid.
10
Q. Okay. So you do know Jamie Charboneau?
11
A. Yes. I haven't seen him for any -12 just -- I don't think he was even grown up. Well,
13 he was probably maybe -- I don't know the last
14 time I saw him before he got in trouble. That was
15 it.
16
Q. So you haven't kept in touch with him
17 since he went to prison?
18
A. Well, I wrote him a couple of times, I
19 think. And he sent me a book of poetry that he
20 had written. I played out at the pen a couple of
21 times, and I never went back. That was enough for
22 me. I have a lot of friends out there. Well, I
23 used to. Most of them are dead now. They were
24 out there off and on. And fans. They'd get in
25 trouble, too many DUl's and stuff.
3
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Q. Did you follow his trial at all?

A. Not really. I was gone. I was on the
road. No, I didn't -- oh, I'm sorry. Dang it. I
thought I turned it off.
(Cell phone ringing.)
MR. JORGENSEN: Off the record real quick.
(Off the record.)
Q. BY MR. JORGENSEN: All right. Back on.
So about the time of Jamie's trial, you
were on the road a lot?
A. Yeah.
Q. Okay. Why don't you tell us a little

bit about that.
A. What?
Q. About what you were doing during that

time.
A. I was living in motels and B&B's and
playing all over the place. I lived in Nashville,
too, for five years.
Q. When were you in Nashville?
A. Early '90s. Yeah, late '80s, early
'90s. Nashville and Europe. When we came home,
we would play. Just -- you know, just played,
you know, local gigs.
Q. Okay. And I take it from your answer,
3 (Pages
9 686
to 12)
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you were in a band; is that correct?
A. Yes.
Q. What was the name of that?
A. Famous Motel Cowboys. Tar Water first,
and then Famous Motel Cowboys. And I played in a
lot of other bands. But our big heyday was the
Famous Motel Cowboys. Started in the '80s, and I
kept it going for as long as I could. And then
just started picking pickup bands oversees when I
would go over there. And I lived in London off
and on for ten years.
Q, And this was when?
A. This is back in the '90s. Well, we
started going to England in the mid-'80s until the
last time I was over. I did a European tour in
2005 is the last time l was there. So off and on
all of those years.
Q. Okay. So starting in the mid-'80s, you
would tour in Europe and where else?
A. Oh, California. We went everywhere,
Califomia, everywhere in the west and back and
forth to Nashville.
Q. How often were you back in Idaho when
you were touring?
A. Oh, off and on. My mom was still alive
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and my sister lived around here, and my niece and
my brother were still alive parts of that time.
Yeah. So I'd come back whenever I could.
Q. So the late '80s until the early '90s,
what percentage of your time were you spending in
Idaho?
A. Oh, maybe a quarter of it, maybe.
Yeah, probably at least that much, maybe more.
Q. Was that for long stretches or how did
that work?
A. No, not too long. You know, long
enough to remember why I left in the first place.
Q. And was there any particular time of
year you would tour or just throughout the year?
A. Mostly in the summer; go overseas
in the summer, come back in the fall early.
Sometimes, it depended. We never toured over
there in the wintertime because all of the big
festivals and stuff are when the weather is good.
So...
Q. Okay. Do you know Tira -- did you know
Tira Arbaugh?
A. Um-hum. When they were kids.
Q. And could you describe how you came to
know Tira Arbaugh?

Page 15
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A. Well, because Jamie and·- Marilyn
had come up to my beer joint. My wife ran it

mostly. I had to go play music to pay the light
bill. It wasn't that successful. It was a lot of
s fun.
6
Q. All l'ight. So if I understand your
7 answer right, you got to know Tira through Jamie?
8
A. Um-hum. Must have been, because I
9 don't know when he met Marilyn. But the kids were
10 like grade school age and maybe not quite
11 adolescents, I don't think. I don't know. We had
12 a lot of kids and a lot of people hanging around.
13 But. ..
14
Q. And just so we're clear, Marilyn was
15 Tira's mothel'; is that right?
16
A. Right.
17
Q. And was for a period of time Jamie
18 Charboneau's wife?
19
A. Right. She was older, I think. Must
20 have been. Jamie was just a kid, it seemed like
21 to me. Of course, when you're middle aged, anyone
22 in their 20's is a young guy. I wasn't always an
23 old drunk.
24
Q. You were a young drunk once?
25
A. Yeah. But what I mean is I had all my
4
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faculties. I could still -- I was a hero in some
circles. People actually paid attention to me.
Q. Well, in preparation for this
deposition, I did Google you and found a couple of
Statesman articles and some things like that about
some of the things you've done.
A. Um-hum.
Q. Your music isn't unknown, let's just
put it that way.
A. Oh, I've got a lot of fans that
remember me. It is crazy. I played up at the
Brawn Brothers, and there's four generations of
chicks from little ones all up to grandma and
grandpa and they are alJ singing my songs. It
blows my mind. So I must have done something
right.
Q. All right. Either at the time of the
trial or in the years afterward, have you had much
contact with Jamie or Betsy about Jamie's case?
A. No, not really. I mean, you know, at
church, I would always ask how he was doing, you
know. I mean, he was a good kid. I liked him.
Q. Okay.
A, So, you know, I knew how he was doing.
But, I mean, checked his health and stuff like
4 (Pages 13 to 16}
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Page 18

that.
(Exhibit No. l marked.)
3
Q. BY MR JORGENSEN: Mr. Bennett, will
4
you take a look at what's been marked as Exhibit
s No. I.
6
A. Exhibit.
7
Q. Yes. It's been marked as an exhibit
8 for purposes of this deposition.
9
A. I don't see it marked.
10
Q. On the upper right comer there should
11 be an exhibit sticker.
12
A. Oh, yeah, I. I dig. Yeah, I.
13
Q. Do you recognize that document?
14
Just for the record, that was a copy of
15 the document filed by Mr. Charboneau's counsel in
16 this case.
17
A. Um-hum. Yeah, they all kind of look
18 alike. Um-hum.
19
Q. Do you recall signing that document?
20
A. Yeah, I do. This is the one that
21 John - yeah, I do recall.
22
Q. Who presented that to you?
23
A. John.
24
Q. And that's Mr. Lynn, the attorney here?
25
A, Yes, Mr. Lynn.

Q. Okay. And did he show you any other
documents at the time he presented you with this
3 affidavit?
4
A. I don't think so. Unless, the letter.
5 He showed me a letter.
6
MR. JORGENSEN: All right. Let's go ahead
7 and have No. 2 marked.
8
(Exhibit No. 2 marked.)
9
THE WITNESS: Yes, that looks like it.
10
Q. BY MR. JORGENSEN: So you do recognize
11 No. 2 as the document -- a copy of the document he
12 showed you?
13
A. Um-hum.
14
Q. Did you read that document?
15
A. Yeah, a long time ago. A couple years,
16 anyway.
l7
Q. Do you have an independent recollection
18 of seeing this document before John showed it to
19 you?
20
A. Hum-um. No.
21
Q. You never saw a letter of this sort
22 then before?
23
A. Not that I remember. I don't -- no.
24 No. This -- John showed it to me, and that's -- I
25 don't remember if I heard about it or anything. I
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don't remember that, but I remember the letter.
Q. So at this point, the first time you
remember seeing that letter is when John showed it
to you?
A. Right.
Q. And that was on or around September I
of201 I?
A. Whatever it says. I don't know when.
Q. Well, the affidavit is dated
September I , 2011.
A. Well, that must have been when it was.
I don't know. I didn't do dates there for a long
time.
Q. When you were shown that, when you were
shown that letter, did you have any independent
recollection of a conversation with Tira Arbaugh
in 1989?
A. Um-hum.
Q. All right. You remember that?
A. I remember that. That's what I
remember most of.
Q. All right. You remember that
conversation?
A. Yeah. It wasn't much of a
conversation. I only visited with her for a few

l
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minutes. I was on a break. We were playing a
dance out there at Bruneau. We did that a lot. I
think it was some kind of benefit or something
probably. I don't remember. But I remember she
told me who she was. She had to remind me who she
she was.
Q, You didn't remember who she was until
she introduced herself'?
A. She was just a kid, teenage, maybe
20 orso.
Q. Okay.
A. I mean, I was still middle-aged and
paying attention. Excuse me.
Q. And was your band at that time the
Famous Motel Cowboys?
A. Um-hum.
Q. And it was playing in Bruneau about
that time?
A. Yeah.
Q. Do you remember anything else about
that conversation at this point?
A. No. Well.just that she said she knew
something that would help Jamie. And I said,
"Well, if you know anything at all, find somebody
in town, somebody in charge." That's what I told
5 (Pages
17 to 20)
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her. And she said she would. And I said, "I want
to help Jamie." I said, "You bet. If you know
anything, you better tell somebody." And that's
it. That's basically it. That's what we talked
about.
Q. Okay. So she didn't talk -- did she
talk to you specifically about a letter or tell
you she wrote a letter?
A. No, I didn't know if she wrote one or
not. I said, "You better tell somebody about it."
Q. Did you do anything?
A, No.
Q. You didn't tell Betsy or Jamie or
anybody?
A. No. Ijust talked to her about it.
She said she was the one who knew stuff. I said,
"You better do something about it because Jamie is
in a heap of trouble over here," you know. And I
didn't talk to Betsy maybe. I just asked how he
was doing over the years. And I didn't see her
for a Jong time until we started going to the same
church.
Q. Okay.
A, She would come up to the bar once in a
while and hang, just visit my wife and me. And
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everybody that hung around there, we all kind of
grew up with.
Q. So had you thought about this incident
much in the intervening years between when it
happened and when you were shown the letter?
A, When I talked to her, no, I didn't.
I'm ashamed to say. I should have tried to do
something myself, but I just was so busy keeping
my own ship afloat, you know. I have friends out
there in the hospital and stuff, and I never go
see them. It is a character flaw I've got, I
guess.
Q. Okay. Did she tell you that she had
problems with what the police and prosecution had
done in Jamie's case?
A. Gosh, no, I don't think so. Like I
say, we talked about how he was doing.
Q. Um-hum.
A. I don't think I wanted to know anymore.
I don't think I asked any questions. I mean, you
know, I was having enough troubles of my own.
Q. What kind of troubles were you having
at that time of your own?
A. Oh, physical. I mean, I had my first
heart attack around then and a stroke, and just,

- ~. --~-· . . . . .-.----...-_..__. _______~-...-. __........."'#'.--~---~--~-~-----------.,- ............ -.
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you know.just -- that was when I was --yeah, at
church. That's when I started going to church,
man. I was at the VA hospital. and this old
cowboy came on TV and said, "You need to know this
guy, Jesus Christ." And I said. 11 1 need to know
something." So when I got out, I went to this
church and met him.
Q. How long ago was that?
A. 1l1at was, oh, mid-'90s, I guess.
Something like that.
Q. Okay. So in the mid-'90s, you started
turning your life around?
A. Yeah, I started trying to. Working on
it anyway.
Q. A II right.
A. I got to know the Lord. And he's been
getting me better and better as time goes by, you
know. If I didn't have that, I don't -- I'd have
been dead a long time ago.
Q. All right. Between September of 1989
and when you ran into Betsy Charboneau about ten
years ago, did you have contact with either her or
Jamie?
A. No, 1don't think so, because I was
surprised -- I remember being surprised to see her

Page 24

at church, I think.
Q. Okay.
A. That's the way I remember it.
4
Q. When was the last time you saw her
5 before you ran into her in church?
6
A. Must have been in the mid-'80s, yeah.
7
Q. Did you still consider her a friend?
8
A. Oh, yeah. Sure. I mean, I had no
9 reason not to. We never got mad at each other
10 about anything. She couldn't lay any chick stuff
11 on me because it was never that way. So we were
12 just friends.
13
Q. Okay. What you were performing at, you
14 believe it might have been a benefit?
15
A. It could have been. My nickname is
16 Pinto benefit. I do a lot of them. I just did
17 one at Mountain Home Saturday.
18
Q. Did you ever perfonn at the Bruneau
19 roundup?
20
A. I did before. I imagine it could have
21 been going on. We played in town. Not at the
22 rodeo grounds. We played at the legion on the
23 side, on the street.
24
Q. So you're not sure exactly what it was
I
I 25 you were performing at?
1
2
3

f
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A. I've been wracking my brain trying to

remember that. I even called a couple of the guys
in the band to see if they remembered. I mean,
we did so many of those things, you know. It is
part of the job. They couldn't remember anything.
It was just another gig, except for that
conversation. You don't forget. That's not your
regula!' vamp conversation. It was serious stuff,
and so I remembered it.
(Exhibit No. 3 marked.)
Q. BY MR. JORGENSEN: Okay. You've been
handed what's been marked as Exhibit 3, I believe.
Go ahead and take a look at that.
A. 3?
Q. Right.

MR. LYNN: Let the record reflect this
appears to be a copy of the original.
MR. JORGENSEN: That is correct.
MR. LYNN: Is the original in the files?
MR. JORGENSEN: I don't recollect whether
that was an original in that file or whether that
was a copy, as well. But I do believe the
document came out of the Jerome County Sherifrs
file.
THE WITNESS: Well, I reckon.
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Q. BY MR. JORGENSEN: Do you recognize
that document?
A. I don't know about this. I mean, I
must have recognized it, if I signed it.
Q. So that's your signature on the second
page of the affidavit?
A. It looks like it. In fact, it looks
exactly like it.
Q. What's the date of your signature?
A. It says here, "3rd day of Februaiy,
2011."
Q. Do you remember signing that document?
A. I don't think so. I don't know from
dates, anyway. I might have done-- if somebody
said it would help Jamie, I could have done it.
Q. So if somebody provided you that
document, specifically if Jamie's mom or a family
member had presented that to you, you would have
signed it on Jamie's behalr?
A. Ifl thought it would help Jamie, I
would.
Q. All right.
A. I mean, that's what I was -- that's
what I tried to do back in Bruneau.
Q. Okay. And this affidavit mentions a
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seven-page letter of Tira Arbaugh and says that
you have -- that you had received a copy from Tira
before she mailed it to Judge Becker.
A. I don't think so. I think the only
time I saw it is when John gave it to me, showed
it to me.
Q. But you don't remember specifically who
provided you with this document?
A. No, I_don't. Honest to God. I don't.
Q. Do you know -A. ( can't remember. It was -- it must
have been someone that was trying to help Jamie.
Like I say, I was drinking a lot back then.
Q. Well, this was in 2011. Were you still
even then?
A. Oh, yeah. I've been drunk for, I don't
know, a lot. After I kind of was --1 would go up
and down on it. I would drink for a while and
then sober up for a week or two and get tired of
that and stayed drunk for six weeks, you know. I
was praying a lot. I was doing church at Hammett,
too, but I don't know. ( just couldn't keep it
together. I had too many drunk friends who knew
where I was. I ain't proud of that. But I'm sure
the only time I saw the letters is when John
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showed it to me.
Q. But whoever presented this to you is
obviously -A. I probably didn't read it. I probably
just -- if it will help Jamie, I'll sign it, you
know.
Q. Okay.
A. I mean, I know that's a horrible thing
to do. I am not sleeping because of it and
praying a lot, because I did sign it, it looks
like to me. I mean, that's my signature. J don't
know. I probably know some people in Jerome, but
I don't remember. I mean, maybe.
Q. All right.
A. Gosh.
Q. So when you said you were not sleeping,
was it specifically because you might have signed
this?
A. Yeah. I mean, signed something that I
shouldn't have.
Q. Okay. So you don't believe this
affidavit or the statements in this affidavit are
entirely true?
A. I don't think so, because, like I say,
it says I read that letter. I'm sure I didn't.
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Nobody sent me one, as far as -Q. So you never had a copy of that letter?
A. Well, did you give me one? I don't
have one now.
Q. Let me put it this way, before you
talked with John Lynn, you didn't have a copy of
that letter?
A. No. I didn't even know she had written
one. I told her to, but she never said anything
about it. I probably never saw her again.
Q. But whoever presented this to you knew
that a seven-page letter from Tira Arbaugh to
Judge Becker existed?
MR. LYNN: I'll object because you're asking
him to speculate about what somebody might have
known.
Q. BY MR. JORGENSEN: Fair enough. I'll
withdraw the question.
Well, I'm going to go back a little bit
to 1989. How well did you know Tira Arbaugh?
A. I didn't. She was just a kid when she
would come up there to the place.
Q. Okay. So if another young woman had
introduced herself as Tira Arbaugh, would you have
known the difference?
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A. Well, if I didn't see her since she was
a child and then she was grown up -- well, I think
I could maybe, you know. I mean, I had no reason
not to believe her.
Q. Okay.
A. I mean, why would anybody else care,
you know.
Q. But it is mostly because she introduced
herself as Tira that you knew it was her?
A. Well, yeah, and then it jogged my
memory of the kids being up there with them,
Marilyn and Jamie.
Q. Okay.
A. But they didn't come all the time.
mean, I think they stayed with their grandparents
or something.
Q. How many times before 1989 had you
actually interacted with Tira?
A. Just when they would come up there to
the hills.
Q. About how many times was that?
A. I don't know. A couple, maybe. I
don't remember them being -- you know, it was a
bar, you know. It is okay for kids to hang around
outside and stuff, but, you know ~- and we had

--- ---------------
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food or sandwiches. So they would come in, and,
you know, kids were singing back in them days.
At least, in my joint they were.
Q. So you're much more familiar with Jamie
and his family than you were with Tira and hers?
A. Yeah. That's right. I didn't know
them hardly, just from being there.
Q. All right.
A. But I knew Betsy for a long time.
Q. Do you recall anybody with Tira when
she came up to you at that concert?
A. No.
Q. You don't recall anybody else being
with her?
A. There probably was. She was a pretty
girl, if I remember right.
Q. Was her husband with her at that time?
A. I don't know. She didn't say anything
about a husband.
Q. Okay.
A. All we talked about is she said, "I
have some stuff to ask you about. What would you
do?" I said, "Go tell somebody." She didn't
elaborate. She said she had something she knew.
And I said -- well, yeah, I was on break and --
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but I wanted to help Jamie. So I gave her advice.
That's all r did was give her some advice.
Q. Okay.
A. I don't remember talking to every chick
I meet, but this was different. This wasn't a
regular nudge, nudge, wink, wink, you know.
Q. At that particular time, that was
before you made a commitment to dealing with your
alcoholism; is that right?
A. Oh, yeah. I didn't think I had any
problems.
Q. Okay.
A. I mean, I was still, you know, doing my
thing. Of course, when you're young, you're a lot
tougher. And, you know ...
Q. Might you have been drinking that day?
A. Oh, I'm sure of it. It is Bruneau.
Q. l think I understand that conunent.
A. Oh, yeah. All of those guys in the
band, they've got a million friends. So, yeah,
you know, I know I was. But, like r say, I could
handle it a lot better back then. I could still
do my job, and I still had all of my faculties.
My brain wasn't out of it yet. So I was okay.
Q. Okay. All right.
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(Exhibit No. 4 marked.)
Q. BY MR. JORGENSEN; Mr. Bennett, you•re
being handed what's been marked as Exhibit 4. And
for the record, I will represent that that is a
copy of a document out of a prior post-conviction
action filed by Jamie Charboneau and was submitted
to the Court by Mr. Charboneau. Do you recognize
that document?
A. Well, I remember talking to somebody
about the gun, Calamity Jane. I remember that.
Q. All right.
A. Because I remember the gun.
Q. Is that your signature?
A. Yes.
Q, And you made that statement under
oath?
A. I reckon I did, if it says so.
Q. When is it dated?
A. 2008. I can't read the other.
Q. Okay. And I'm just going to read
aloud paragraph -- rm going to read aloud
paragraph 3 -- well, I'm going to read the whole
thing.
"Sworn statement of Frederick R.
Bennett:
~~
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I, Frederick R. Bennett, after duly and
being sworn upon my oath depose and state as
follows:
I., that my name is Frederick R.
Bennett, and that I reside at 790 Riviera Drive,
# I 5, Boise, Idaho 83703, and
2., that I am over the age of I8 years
of age and competent to testify in these matters,
and.
3., I knew Marilyn Arbaugh personally
as we met up at our bar in Bennett, Idaho. It was
a long time ago, but I remember one thing in
particular, a gun she had with her initials and
Calamity Jane on the stock. She was real proud of
it and was always showing it to folks.
Further your affiant, say if not."
A. That's true.
Q. Okay. Do you remember who presented
that affidavit to you?
A. Hum-um. No, but I remember it. It
might have been -- I don't know. Well, it must
have been Betsy. I mean, if it came from Jamie,
right?
Q. Well, I don't know, and I don't want
you to speculate.

·--·-------·-·-· ·--~·~,.-·~·--..··-----···---· - - .. -- . - -· - ·-. - ·-- ·-··-····.
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A. Well, I'm speculating. J can't be
sure.
Q. Okay. All right. But, anyway, you
were presented that affidavit. And you signed it;
is that correct?
A. That's my signature.
Q. And you knew that it was about Jamie
Charboneau?
A. Yes. Well, I figured it would be
because of Marilyn and the gun.
Q. Right. You knew that that was related
to Jamie Charboneau's criminal case?
A. Well, J didn't know if it was related
to the case, but I remember it was her gun.
Q. Okay. And did you tell anybody at that
time about your conversation with Tira?
A. No, I doubt it. I don't know. Gosh,
yeah, probably. I probably did.
Q. If you were asked if you had any
information about Jamie's case, that is something
that you would have mentioned?
A. Well, I don't know anything about the
case. I really don't. That's for sure.
Q. lfyou were asked if you had any
infonnation about?

A. Well, I probably would have said,
yeah, I talked to one of the kids one time, but I
didn't remember their names. I mean, you know.
Q. And you've had regular contact with
5 Betsy Charboneau for the last ten years?
6
A. Oh, yeah, probably. Well, at least
7 since the mid-'90s when I started going to church.
8 Maybe longer. I don't know. Well, when did I
9 start going to church? It was in the '90s. I
1 O remember that.
11
Q. Was that here in Boise?
12
A. Yes, on State Street, Collister. It
13 is called Collister Community Church.
14
Q. That it is kind ofmy neighborhood
15 actually.
16
A. Yeah? Well, I still live there. I
1 7 moved back there. I was living out in Owyhee
18 County in Hammett for a while at lndian Cove, and
19 then I moved over to Hammett for a few years.
20
Q. So you're practically neighbors with
21 Betsy then, aren't you? Don't you live in the
22 same neighborhood?
23
A. Now?
24
Q. Yes, over there on Collister?
25
A. Does she still live there?
1
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A. Oh, yeah, yeah. She was there at the
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Good Samaritan home on the corner.
Q. Of Collister and State Street?
5
A. Yeah, by the post ornce. Over that
6 way.
7
Q. Okay. And when did you move from that
8 area?
9
A. It must have been •• when did I come
10 back? Last year. Well, I was out there for
11 six years. So it must have been 2008 or '9.
12 Probably, yeah. Something like that. '8 or '9.
13 Yeah, something like that.
14
MR. JORGENSEN: Okay. Why don't we go off
15 the record for a second, and I'll see if there's
16 anything else.
17
(Record read.)
18
Q. BY MR. JORGENSEN: Just to follow-up a
19 little bit with this affidavit. Do you recall
20 who .. whether you initiated or you were contacted
21 by somebody else regarding the infonnation in this
22 affidavit? Did you tell Betsy, did you tell
23 somebody or did somebody contact you about it?
24
A. Oh, yeah. I suppose I told a lot of
25 folks maybe because·· I don't know. A lot of

people knew it besides me, you know. I mean,
everybody that hung out there back in them days
knew about that gun.
Q. Okay.
5
A. I mean, people would bring their guns
6 in all the time. But I remember that one
7 pa11icularly, because, you know, it wasn't just a
8 regular deal. It had Calamity .. it was black and
9 it had Calamity Jane on it.
10
Q. It was black?
11
A. I am pretty sure it was black. It was
12 a dark color anyway.
13
Q. And did you sign this affidavit because
14 you believed that would ultimately help Jamie
15 Charboneau?
16
A. Yeah. I didn't know what it was about,
17 but I didn't -- I didn't know what bearing it had
18 on the case, but I knew it was -- I did know about
19 the gun.
20
Q. And you would like to help Jamie?
21
A. Yeah. Oh, yeah, I would. I mean,
22 heck, I knew him since he was a kid, you know. I-le
23 always seemed like such a sweet fellow, you know.
24 I just -- anyway.
25
MR. JORGENSEN: Okay. Thank you very much.
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THE WITNESS: I hope that was a help.
MR. LYNN: l just have a few questions.

1
2
3
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6

EXAMINATION
BYMR. LYNN:
Q. Thank you for your time today.
The affidavit that I prepared for you,
which is Exhibit I .
A. Um-hum.
Q. Before I get to that, you readily admit
that you've had an alcohol problem for a long
time?
A. Yeah.
Q. Is that right?
A. All my life. Well, I didn't think it
was a problem. But I've been drunk since I was 9.
I mean, drinking since I was 9.
Q. When you signed this affidavit that I
prepared for you, were you sober?
A. Yes.
Q. Did you read it?
A. Um-hum.
Q. Okay.
A. Yeah.
Q. Do you remember --
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A. Well, if I'm talking to lawyers I want
to be sober, you know. At least, you know-·
yeah.
Q. Do you remember meeting me for the
first time at your friend's house over here in
Boise?
A. Oh, at -- where were we? I do remember
it somewhere. It wasn't the sheep camp, was it?
Q. No. It was Boise Avenue, I think,
somewhere.
A. Gosh.
Q. Do you remember I came out, and we sat
at your dinner -- at your table, and I l'ead the
letter to you?
A. Yeah. Oh, at Donna's house.
Q. Yes.
A. Yeah. Okay. I remember. I was with
Donna then.
Q. You remember meeting with me?
A. Yeah. Yeah.
Q. It was sometime around September l st?
A. Um-hum.
Q. Were you sober then?
A. Um-hum.
Q. And we had a lengthy conversation, did

f
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A. Yeah, we had a good conversation.

2

Q. And then I prepared this affidavit for
you to sign?
5
A. Donna wouldn't let me drink at her
6 house. So ...
7
Q. Okay. So you've read this affidavit.
8 You read it then, and you read it here today. Is
9 this true, these assertions in this affidavit?
10
A. Um-hum. Yeah. No, I remember all this
11 stuff, you know. Yeah. I'm going to make sure,
12 but I -- yeah, I was in town because -- did I have
13 my broken arm then or what? I can't remember.
14 Yeah, I would always go to Donna's house and dry
15 out. She let me do that.
16
Yeah, this is all right.
17
Q. Now, could it be that over the years
18 you might have mentioned that you had this short
19 conversation with Tira back in 1989 with people?
20
A. Oh, yeah, I suppose if it came up in a
21 conversation or something.
22
MR. JORGENSEN: I'm going to assert the
23 objection of speculation.
24
MR. LYNN: Yes. Okay. Well -25
THE WITNESS: Yeah, I mean, I don't remember
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anything since that day. But, no, I don't.
think -Q. BY MR. LYNN: As I understand your
testimony, you didn't know whether or not Tira had
actually followed your advice?
A. No, I didn't. No, I just told her what
I thought, and I never saw her again.
Q. And she never really got into the
details of what was troubling her?
A. No.
Q, Is that correct?
A. That's correct. I told her, I said,
you know, I told her -- she asked me for advice,
and I said, "If you know anything, you better tell
somebody important.'' And that was about it
because then, you know, I had to go back and do my
set.
Q. Right. And so do I have it right that
that whole thing just kind of fell off your radar?
A. Yeah.
Q. For years?
A. Yeah, for many years. You know, I
remember it after I was reminded of it again. But
I -- you know, I mean, I just -- like [ say, I was
trying to keep my own ship afloat. r wasn't very
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good at -- I wasn't Vet)' good at commiserating
back then. rm a lot better at it now. I was
pretty selfish and narcissistic and egotistic, you
know, like most musicians.
MR. LYNN: I don't have any further
questions.
THE WITNESS: And real hedonistic while I'm
doing "istics."
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FURTHER EXAMINATION

BY MR. JORGENSEN:
Q. I think we've all got a few "istics."
Like you just said, you have to be
reminded of the event to remember it; is that
correct?
A. Um-hum. It must have been.
Q. All right. And so you went through a
period of time where you didn't remember this
event?
A. Well, I don't know ifl didn't remember
it. I would have remembered it if somebody asked
me about. I never forgot it.
Q. But you had to have your memory jogged?
A. Well, yeah. I mean, that happens all
the time.
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Q. Do you know what connection Tira
Arbaugh had to the Jamie Charboneau case?
A. No.
Q. So the only relationship you know about
was she was Marilyn's daughter?
A. She's Marilyn's daughter. That's all I
knew.
Q. You don't know if she witnessed
anything?
A. No. She didn't say anything about
that.
Q. So she said she was troubled by it, but
she didn't express any -A. She didn't go into any details.
Well, I didn't have time, for one thing. And I
didn't -- like I say, I was really selfish back
in those days. I had to keep my mind on my gig,
you know.
Q. So you didn't -A. It might have been Bruneau and party
time and everything, but you still have to cut the
gig. You have to do your job. You know, you
won't get to go back.
Q. All right. So you didn't know what
relationship she had to the case at the time?
11 (Pages
to 44)
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A. Hum-um.

Q. You didn't know what information you
had that troubled her?
A. No. She was just troubled and wanted
to know what I thought she should do, and I told
her to go see some authority, whoever that may be.
Q. Was it the judge in specific that
you -A. I didn't say judge or chief of
police or anything. I said, "Somebody in charge,
somebody that knows who you need to go to. Go to
the sheriff. He'll tell you who to go see," you
know. That's kind of what I thought anyway.
Q. And you never -- you don't know
personally what she did after that?
A. Hum-um. No, I don't think I ever saw
her again.
Q. And you don't know specifically what
date this happened?
A. No.
Q. Do you -- and you don't know
specifically what event this was that you were
perfonning at?
A. r don't remember. Dance in Bruneau.
Yeah, I remember when it was. We had just gotten
- -
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recently back from Europe again. We always did
something in the community. We grew up around
that country. So, you know, it could have been
suppo1ting the local sheriff. I don't know. I
did a lot of that stuff too. It was good for PR,
and, you know, kept me out of trouble.
Q. Were your shows generally advertised?
A. Yeah. Even just locally, you know. I
think it might have been a benefit, but I don't
remember. I asked the guys if they remembered it.
But who remembers from one month to the next. I
mean, I knew we were -- because we always come
home about the same time in the late summer, early
fall and do stuff around the area, play at
Shorty's and, you know, do little gigs around the
little towns.
Q. But your band was big enough that it
was touring on two continents?
A. Oh, yeah. We were the fair-haired
boys, especially over in England and Europe and
stuff.
Q. And you were pretty big in Bruneau?
A. Oh, yeah, big in Bruneau and
Winnemucca.
MR. JORGENSEN: All right. Thank you,
-------------------------- - ---

-------,

-~- -

- -
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Mr. Bennett.
THE WITNESS: You're welcome. I hope I
could help.
MR. LYNN: Thanks.
(The deposition concluded at 2:48 p.m.)
-ooOoo-
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County of Ada
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I, FREDERICK R. BENNETf, being first
duly sworn on my oath, depose and say:
That I am the witness named in the
foregoing deposition, taken on August 29, 2014,
consisting of pages numbered I to 49, inclusive;
That I have read the said deposition and
know the contents thereof; that the questions
contained therein were propounded to me; that the
answers to said questions were given by me, and
that the answers as contained therein (or as
corrected by me therein) are trne and correct.
DEPONENT

Signed and sworn before me this
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NOTARY PUBLIC
Residing at
My commission expires
Job No. 28523
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R E P O R T E R' S C E R T I F I C A T E
I, BROOKE R. BOHR, a Notary Public in
and for the State of Idaho, do hereby certif)
That prior to being examined, the
witness named in the foregoing deposition was by
me duly sworn to testify the truth, the whole
truth, and nothing but the truth;
That said deposition was taken down by
me in shorthand at the time and place therein
named and thereafter reduced into typewriting
under my direction, and that the foregoing
transcript contains a full, true, and verbatim
record of the said deposition.
I further certify that I have no
interest in the event of the action.
WITNESS my hand and seal September 16,
2014.
1:

NOTARY PUBLIC in and for the State of Idaho;
residing at Meridian, Idaho.
My commission expires September 7, 2019.
CSR No. 753
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V E R I F I C A T I O N

1
2
3

STATE OF IDAHO

4

County of Ada

5

I, FREDERICK R. BENNETT, being first

6
7

duly sworn on my oath, depose and say:
That I am the witness named in the

8
9

10

foregoing deposition, taken on August 29, 2014,
consisting of pages numbered 1 to 48, inclusive;
That I have read the said deposition and

11

12

know the contents thereof; that the questions

13

contained therein were propounded to me; that the

14

answers to said questions were given by me, and

15

that the answers as contained therein (or as

16

corrected by me therein) are true and correct.

17

DEPONENT

18

19
Signed and sworn before me this

of

20

21

NOTARY PUBLIC

22

Residing at

23

My commission expires

24
Job No. 28523
25
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1

REPORTER' S

---

CERTIFICATE

---------

2
'
'

3

4
5

6

I,

Brooke R.

Bohr, a Notary Public in

and for the State of Idaho, do hereby certify:
That prior to being examined, the

7

witness named in the foregoing deposition was by

8

me duly sworn to testify the truth,

9

truth, and nothing but the truth;

10

the whole

That said deposition was taken down by

11

me in shorthand at the time and place therein

12

named and thereafter reduced into typewriting

13

under my direction, and that the foregoing

14

transcript contains a full,

15

record of the said deposition.

16
17

18
19

I

true, and verbatim

further certify that I

have no

interest in the event of the action.
WITNESS my hand and seal t h i s ~ d a y of

~l,G'+- '

20

14'.

20
21
22
23

PUBLIC in
· ing at Bois

24
25

My commission expires 9-07-2019
CSR No. 753
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL
DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF JEROME

JA1v1I DEAN CHARBONEAU,

)
)
) Case No. CV-2011-638

Petitioner,

v.

)
) AFFIDAVIT OF FREDERICK R.
· ) BENNETT
)
)

THE STA1E OF IDAHO,
Respondent.

STATE OF IDAHO

)
:ss

County of Ada

)

FREDERICK R. BENNETT, Being first duly sworn upon oath, deposes and
says:
1. Affiant is sixty-three (63) years old, a long-time resident of Idaho,
currently residing at 9934 Waller St., Hammet, Idaho, and is a professional

musician by trade, !mown as Pinto Bennett.
2. Affiant has been familiar with and a friend of Petitioner and his mother,
Betsy Charboneau, over the past many years.

AFFIDAVIT OF PINTO BENNETT - 1

228 of 686

3.

Affiant was also familiar with and a friend of Marilyn Arbaugh,

deceased, and her daughter, 'f.ira·Arbaugh, also deceased, in years past.
4. Affiant has been shown a handwritten letter purportedly written by Tira
Arbaugh, dated September 6, 1989, addressed to Judge Becker (Exhibit L to the
pending Petition for Post-Conviction Relief in the above matter).
5. Affiant is the "Pinto Bennett" referenced on page 7 of said letter.
6. Affiant does recall a conversation with Tira Arbaugh in the summer of

1989 during a break at a street dance in Bruneau, Idaho, when Tira Arbaugh stated
that she was upset and distw-bed about various untruths pursued by the police and
'

prosecutors concerning the prosecution of Petitioner.
7. Affiant did advise Tira Arbaugh to tell people about these untruths and
suggested that she write a letter to the presiding Judge.
8. Affiant is also familiar with the rifle referred to in Tira's letter as
"Calamity Jane". Marilyn Arbaugh was proud of this gtu1 and personally displayed
it at Affiant' s bar in Bennett, Idaho, prior .to her death in 1984.

DATED This _\_ day of September, 2011.

AFFIDAVIT OF PINTO BENNEIT- 2
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J_ day of September,

SUBSCRIBED AND SWORN To before me this
.~ ----····
>....'AA St, •+
,..•~-~,,..Ct
••• ~./'"" ...

2011.

• ~~ •

• ~-

<:.:..:::::z

~

'*~l
~OT~~··~~ \NfitaryPlicforidaho ?LJ
• • -11-. • *.
••

~8

'2-...._ , ,;.,O

.brr
.......T t1C e:
.. U.tf~

••

\~~·······~.:

Residing at:a:::o6........._.........,....__ _.....;,_____

~.. ~QFl') ••
"1c,,

c.~ •:r .,,,..•""

CERTIFICATE OF SERVICE
I :HEREBY CERTIFY That I served a true and correct copy of the fore~ing
document, by depositing the same in the U.S. Mail, postage prepaid, this 2S day
of .-()e,,-lt}tf.u, ~O 11, upon the following: .
Jerome Cotmty Prosecuting Attorney
300 N. Lincoln, Room 307
Jerome, ID

83338

AFFIDAVIT OF PINTO BENNETT~ 3
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EXHIBIT
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( - ._
I
I

AFFIDAVIT OF FREDRICK R. BENNETT

STATE OF IDAHO

)
)
COUNTY OF ELMORE)

Fredrick
- ·-'···--.....

-....

R.

Bennett,

after

first

beinq

duly

sworn

~pon

his oath, deposes and says:

·- -.......___

......

.

1.

Affiant

·- ·----· -·~ - w,;_.. . . ·.. .: ..... . ·-- ... ·- -··

has

Idaho

and

2.

Your Affiant

Arbauqh;

been a

Affiant

and,

Marilyn

()

ss.

is
has

known

is

and

·-· ,_ .... . .

lonq resident of

currently

Affiant

Arbauqh

life

residinq

both

familiar

Jamie

Jamie

in

the State of

Hammett,

Charboneau

with the

Charboneau' s

Idaho.

and

Tira

shooting death

conviction

of

of

that

shootinq.
Finally,

3.

litiqation

that

pecuniary
is

of

Your
may

interest

ieqal

litiqation,

aqe

Affiant
be

in

not

brouqht;

any

and

is

nor

outcome

competent

a

party
does

any

Affiant

thereof;
to

to

that

testify

have

the

in

future

Affiant

any

and should Your Affiant be called upon

any

future

to provide

..te.s.timonv. ..wi th.ia...any_ _,leg.aJ. , _pro.c..e~din_g, ..-~ff i _a_nt g,oµlQ ....~_
pg .~9.Y.~~ ·--· ...
be

able

to

provide

consistent with
Tira

Arbauqh.

the

followinq

the attached seven
See

Exhibit-A.

( 7)

Note:

sworn

factual

seven paqe

evidence,

letter

from

Affiant received a

copy

of this letter from Tira Arbauqh before she mailed it to Philip
Becker, Fifth District Judqe.
FURTHER sayeth YOUR AFFIANT nauqht.
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.DATED

this
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.,,:,&,(,,,,,.4 j:
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~,,?.a<
FEDRICK R. BENNETT
Affiant
SUBSCRIBED and SWORN to before me this..a.s_dav of .,;;/4«"7--
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I.
Sworn Statement of Fredrick R. Bennett

I, Fredrick R. Bennett, after duly being sworn upon my oath depose and state as fallows:
1. That my name is Fredrick R Bennett and that I reside at 790 Riviera Drive, #15,
Boise, Idaho 83703, and;
2. That I am over the age of eighteen years of age and competent to testify in these

matters, and;
3. I knew Marilyn Arbaugh personally, As we met up at our bar in Bennett ID. It

was a long time ago, but I remember one thing in particular, a gun she had with
her initials and "calamity Jane" on the stock. She was real proud of it and was
always showing it to folks.

FUTHER YOUR AFFIANT SAYETH NAUGHT.
Dated this7'?1, day of August, 2008.

ef~-'«6L. / r ' ( & ~
Fredrick R. Bennett

SUBSCRIBED AND SWORN to before me this 2.?-, day of Au

BEN GRA"rSON
Notary Publlc
State or Idaho

t 2008.

Residing at 80 ,~.g
, I aho
My commission Expires: ?: J 7

/
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9
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8
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Procedure.
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BOISE, IDAHO
August 29, 2014, 8:44 a.m.
BESSIE CHARBONEAU,
produced as a witness at the instance of the
Respondent, having been first duly sworn, was
examined and testified as follows:
EXAMINATION
BY MR. JORGENSEN:
Q. All right. Well, if you need to take a
break, go ahead and just let us know and we can
take a break.
The fonnat of this -- or have you ever
given sworn testimony before?
A. Once in court with Jamie over in
Jerome.
Q. Do you have any questions about how
this works?
A. No.
Q. All right. And if you don't
understand a question, please let me know so that
I can rephrase it and make sure that we are
communicating. And if you need a break, if you
need anything.just let me know.
1 (Pages
1 to 4)
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A. Okay.
Q. Would you please state your name for
the record and spell it.
A. Bessie May Charboneau, B-e-s-s-i-e
M-a-y C-h-a-r-b-o-n-e-a-u.
Q. Have you ever had or gone by other
names?
A. My maiden name, Cheek, C-h-e-e-k.
Q. Any others?
A. Yes. My previous married name was
Crabtree, C-r-a-b-t-r-e-e.
Q. I think I've heard the name Misty?
A. Yes. That was a nickname I had.
Q. Okay. Did you do anything in
preparation for this deposition?
A. None, other than just trying to place
in my head what I really know.
Q. So you've given it some thought?
A. I've tried to.
Q. Did you review any documents?
A. No.
Q. Did you discuss potential testimony
with Mr. Lynn or anybody else?
A. Not for guidance or anything. Just
that I was to be here. And since he isn't my

1
2
3
4
5

6
7

8
9
10
11
12
13
14
15
16
17
18
19
2O
21
22
23
24
25

attorney, he can't give me any instructions.
Q. So you contacted Mr. Lynn after we
subpoenaed you?
A, Yes.
Q. Do you have children?
A. Yes.
Q, Would you name those children, please.
A, I have seven children, six living.
1l1e first one, her name is Wilma Lois Knight.
And then Becky Teresa Champion and Jamie Dean
Charboneau and Theron Earl Teny McKeel and
Laura Lee McKee! and Chance Shawn McKeel and then
Jimmy Dale Griggs.
Q, And is your daughter here with you
today?
A. Yes, Becky Teresa is here.
Q, Okay. Do you know a man by the name of
Frederick Bennett?
A. Yes.
Q, How do you know him?
A. He's been a long, longtime friend of
the family.
Q. How long?
A, Probably, 45 years.
Q. And how would you characterize -- is

Page 7

1
2
3
4

5
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24
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your relationship anything other than long-term
friend?
A. Just friend.
Q. And he's been -- would you characterize
him as a friend of yours or also any of your
children?
A. He's basically just been a friend of
the family. Nothing real close, like, just a
friend of the family.
Q, Have you ever had a professional
relationship with Mr. Bennett?
A. No.
Q. And during the 45 years that
Mr. Bennett has been your friend, have you
maintained relatively regular contact with him?
A. Intermittently.
Q. Now, do you know the subject of the
litigation for which you're here on deposition?
A. Not really.
Q. All right. Well, it is what is called
a postconviction action by which your son Jamie is
challenging his criminal conviction. Have you
talked with Jamie about that?
A. I have -- we have talked about it.
Q. And what has been the nature of your

Page 8

1
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5
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25

conversations?
A. Just hoping that everything works out.
Q. Okay. Did you attend the criminal
proceedings involving Jamie?
A. Yes, I did.
Q. And which of those proceedings did you
go to?
A. All of them.
Q. And just so we're clear, that would
have included the preliminary hearing?
A. Yes.
Q. And were you present at the hearing or
hearings on the motion to dismiss where Jamie
testified under oath?
A. Yes.
Q. And you were present for the trial?
A. Yes.
Q. How about the first sentencing?
A. Yes.
Q. And were you also present for the
resentencing after the Supreme Court vacated the
death penalty?
A. Yes.
Q. Did you know Tira Arbaugh?
A. Yes.
2 (Pages 5 to 8)
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Page 10

Q. Could you describe how you first met

1

Tira?

2

A. I worked in Mountain Lodge for about
ten years, and her mother and she came over to the
lodge sometimes. And sometimes they went over the
mountain to the other lodge where Fred Bennett and
Barbara had their lodge. And that's -- she was my
daughter-in-law.
9
Q. Did you know her before she became your
10 daughter-in-law?
11
A. Yes.
12
Q. And did you meet Tira before Jamie
13 began his relationship with Tiera's mother?
14
A. Yes.
15
Q. And how much -- about what timeframe
16 did you come to know Tira?
17
A. Just a few months before Jamie and
18 Marilyn were together.
19
Q. And did you have contact with Tira
20 during the course of Jamie and Marilyn's marriage?
21
A. Yes.
22
Q. And you mentioned that Tira became your
23 daughter-in-law. Which of your children did she
24 marry?
25
A. My youngest son, Jamie Dale Briggs.
3

3

4
5
6
7
8

4
5
6

7
8

9
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11
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16
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19

20
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24
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Q. When did they get ma11·ied?
A. I don't remember. I don't have any
idea.
Q. If I represented to you it was
August 30th of 1988, would that sound about
right?
A. I really -- I don't know that, but. ..
Q. That's fine. Maybe I should have
explained that. "I don't know" is a petfectly
fine answer. I would rather have you say that
than have you make something up. If you don't
remember or you don't know, then please just let
me know.
A. Okay.
Q. Did you know Tira until her death?
A. I hardly ever seen them after they were
married.
Q. So your contact with Tira after her
marriage to Jimmy was limited?
A. Yes.
Q. And about how regular or how often
would you have contact with Tira?
A. I hardly ever seen them, probably,
then.
Q. So you don't believe you had any
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contact with Tira during her marriage to Jimmy or
death?
A. No.
Q. Was there a particular reason for that?
A. Just distance.
Q. Geographical distance?
A. Yes. And it wasn't all that far, but
everyone was always busy.
Q. Now, one of the allegations in this
particular postconviction action is that Tira made
statements that the prosecutor had hidden
evidence. Are you familiar with Jamie's
allegations in that regard?
A. Yes.
Q. And did Tira make such representations
to you?
A. When I would -- I would see Tira in the
courthouse some.
Q. All right. And when was that then?
A. On different occasions at different
hearings.
Q. And these were the hearings in the
criminal proceedings against Jamie?
A. Yes.
Q. Do you know if it was before or after

Page 12
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trial?
A. Both.
Q. And at that time, did Tira make
statements regarding the case to you?
A. Very little, but she did.
Q. And what were the nature of those
statements?
A. First off, she would -- on the recess.
she would come to me in the bathroom or sometimes
in a little room off the courtroom just to tell me
that -- she said, "Please tell Jamie that I love
him, and I don't agree with what's going on." And
sometimes she would tell me that -Q. Before you go on with that one, let me
ask you a few questions about that statement, that
she did not agree with what was going on.
Did she make that statement more than
once?
A. Yes.
Q. And when was the first time she made
that statement?
A. lt was just during -- off and on during
all of these court hearings.
Q. Was it before trial?
A. From the beginning. Some of them were.
3 (Pages
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Page 14

that she might have made a statement about that.
Could you tell us as nearly as you can recollect
3 what kind of statement she said about Mr. Haws
4 during the criminal proceedings?
5
A. She never had a chance to -- she was
6 scared to be talking to me because of her family.
7 So she never had a chance to talk to me very long.
8 She just told me that she didn't feel like what
9 she was doing was right because she was being
10 coached into saying some things that weren't
11 true.
12
Q. And how many times did she make such
13 statements to you?
14
A. Just once or twice. It wasn't -- maybe
15 only just been at the very most a couple of times.
16
Q. Do you recall when she would have made
1 7 those statements to you?
18
A. In the Jerome courthouse. But I don't
19 know --1 don't remember the times. Once was -20 they had brought Jamie down from prison to Jerome
21 for a hearing.
22
Q. So that would have been afte1· '87. So
23 that would have been when they brought him back
24 after the Supreme Court reversed -25
A. I think it was before it was reversed.

Q. And did they continue after the trial?
A. Yes.
3
Q. About how many times after the trial
4
did she make such a statement to you?
5
A. Well, she came to me a couple of times
6 and told me that Mark Haws was coaching her on
7 what to say and how to say it on the witness
8 stand.
9
Q. Well, we'll get to that. I want to
10 stick to the statements of "I don't agree with the
11 case," and that's Jamie. Did she make those kinds
12 of statements during the trial?
13
A. I'm trying to put the times together.
14 It was so long ago. Yes.
15
Q. And did she make any of those types of
16 statements after the trial?
l7
A. Not really. She was concerned that
18 what she was saying wasn't right -- the testimony
19 that she had given on the witness stand wasn't
20 right because she was being coached as to what to
21 say.
22
Q. All right. Let's explore that just a
23 little bit.
24
A. Okay.
25
Q, You mentioned Prosecutor Haws earlier,

1
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2

2
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Page 16
1
2
3

And then there was -Q, Before we go on to that one, was it
after the trial that she made that statement?
A. The first time was before the trial.
Q. And the second time?
A. They had already taken Jamie to prison,
but I really can't remember all of that. I'm
sorry.
Q. That's fine. If you don't remember,
then that's fine. That is an answer.
Do you believe that that statement,
however, was made after the trial, the second
statement?
A. Oh, yes.
Q. Did Tira ever talk to you about
physical evidence in Jamie's case?
A. She told me once that there was a -that she was told by Mark Haws to get her brother
or somebody, anyway, and to go bury the gun.
Q, What gun?
A. The gun that was used at the scene.
Q. Did she describe the gun or indicate
what kind of gun or what it was?
A. No.
Q. And when did she make the statement

4
5
6
7
8
9

10
11
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14
15
16
17
18
19
20
21
22
23

24
25

about the gun?
A. It was before the trial.
Q. So let me see if I -- first, before we
go on, were there any other statements that Tira
made to you about the trial or about the criminal
proceedings against Jamie?
A. Not that I can recall right now.
Q. All right. So once the criminal
proceedings were done, did you ever talk to
Tira?
A. No.
Q. All right. So did you ever tell anyone
else about Tiera's statements about being coached
by the prosecution?
A. I had talked to one of the lawyers that
Jamie had at that time about what was going on,
but nothing was ever done.
Q. Did you tell Jamie?
A. Jamie and I talked about a lot of
things, but that -- that, I don't really recall
because it -- some of the stuff, I didn't want to
really -- it was rumors.
Q. But I'm speaking specifically about
Tiera's statements to you. Did you tell Jamie
that Tira had made those statements about

i
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Mr. Haws coaching her?
A. Let me think about that because some of
the stuff I kept from Jamie because I didn't want
him to be upset. I believe l did.
Q. Were you having regular communications
with Jamie during the course of the criminal
proceedings?
A. Yes.
Q. Were you attempting to assist him in
his defense?
A. How do you mean "assist"?
Q. Well, for example, cooperating with his
lawyer, maybe looking or doing other things to
help out?
A. No.
Q. Okay. Now, the statement about burying
the gun, did you pass that on to anybody?
A. I did to his attorney.
Q. Did you tell Jamie about the statement
about burying the gun?
A. I believe I did.
Q. Did you talk to -- during this
timeframe, did you talk to Jamie about the facts
of the case?
A. Some.

(Exhibit No. 1 marked.)
Q. BY MR. JORGENSEN: You've been handed
3 what's been marked as Exhibit I. Go ahead and
4 take a few minutes and take a look at that.
5
Bessie, do you recognize that document?
6
A. I recognize a lot of the things in it.
7
MR. LYNN: Ken, just for the record, correct
8 me if I'm wrong, but it looks like this has been
9 marked as an exhibit previously. I believe this
10 is from the 2008 postconviction proceeding.
11
MR. JORGENSEN: 1believe it is.
12
Q. BY MR. JORGENSEN: Bessie, I'm going
13 to represent to you that this is a document that
14 was included in filings by Jamie in a prior
15 postconviction action, and this is a copy of a
16 document from that action. Would you turn to
17 page 5, the last page.
18
Are we looking at the same document? I
19 hope we are.
20
A. Oh, this is 4. This is 5.
21
Q. Yes. Is that your signature?
22
A. It could be.
23
Q. Do you have any reason to disbelieve
24 that that's your signature?
25
A. Well, the C isn't exactly like my C's,

Page 19

Page 20

but. ..
Q. Would Jamie have fol'ged such a document
and submitted it to the Court?
A. No.
Q. Do you have any l'eason to disbelieve
that this is a -A. I just really -- I don't know.
MR. LYNN: I would like the record to
reflect that the exhibit appears to be a copy
rather than the original.
MR. JORGENSEN: That is true.
Q. BY MR. JORGENSEN: All l'ight. Do you
remember signing this document?
A. No, I don't remember. I really don't
remember the document.
Q. So at this point, you have no reason to
disbelieve that that is a copy of an affidavit
that you signed?
A. No.
Q. All right. And what is the date on
that document?
A. 25th of August, 2008.
Q. Would you look at page 4 and,
specifically, paragraph 11. Go ahead and take a
minute to read that paragraph.

l
2

1
2
3
4
5
6

7
8
9
10
11

1

12
13
14
15
16
17
18
19
20
21
22
23
24

I

25

You've had a chance to read that?
Yes.
Q. Are the statements in paragraph 1I, do
you believe them to be true?
A. I just don't remember writing this, but
they could be true. I just don't remember writing
this.
Q. Well, whether you remember writing them
or not, are the statements true?
A. Yes, sir.
Q. All right. Well, you did hire Golden
Bennett to represent Jamie?
A. Yes.
Q. And you were present in meetings
between Jamie and Mr. Bennett?
A. I don't know if I was ever present at
one of their meetings or not.
Q. Okay. But did you witness Jamie
telling Mr. Bennett about a Calamity Jane
.22 caliber rifle that was Marilyn's?
A. He could have told him that because
there's some validity to that, but I -- I just
didn't ever hear him say that.
Q. So at this point, you have no
recollection whatever of Jamie telling Mr. Bennett
~
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that?

MR. JORGENSEN: Yes.
Q. BY MR. JORGENSEN: So are the - you
3 recollect the events put forth in this affidavit?
4
A. Yes, sir.
s
Q. In -- I guess it is numbered in two
6 paragraphs, but it is actually the third paragraph
7 where I'm starting. It is not numbered. It says,
B "After my son Jamie Charboneau's trial, the
9 youngest daughter of Marilyn's, Marilyn Arbaugh's,
10 married 1ny youngest son Jimmy."
11
So we're talking about a timeframe
12 after the marriage between Tira and Jimmy; is that
13 right?
14
A. Yes, sir.
15
Q. You are talking about Tira at this
16 point right?
17
A. Yes, sir.
18
Q. And in this sworn statement, you said
19 Tira told you that Mark Haws told her what to say
20 and how to answer on the stand; is that correct?
21
A. Yes.
22
Q. And that is currently your
23 recollection?
24
A. Yes, sir.
25
Q. You also state on here that Tira told
1

A. I wasn't at one of their meetings that

2

I can ever recall.
Q. But you currently have no recollection
of Jamie telling Mr. Bennett about that .22 rifle?
A. No, sir, not from Jamie's mouth.
(Exhibit No. 2 marked.)
Q. BY l\4R. JORGENSEN: You've been handed
Exhibit 2. Would you please take a moment to look
at that.

Do you recognize that document?
A. Yes, sir.
13
Q. Is that an accurate copy of a document
14 that you wrote?
15
A, It looks like it, yes.
16
Q. And in, fact, at the very beginning it
1 7 has an oath, and at the second page it has a
18 notary; is that correct?
19
A. Yes, sir.
20
Q. So you meant to give this as a sworn
21 statement; is that accurate?
22
A. Yes, sir.
23
MR. LYNN: And for the record, Ken, I
24 believe this is another document from the 2008
25 postconviction proceeding.
11
12
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you that her family was gathered together and that
Mark Haws approached them, asked about Marilyn
Arbaugh's .22 rifle and told her to, quote, get
rid of that gun, end quote; is that accurate?
A. Yes, sir.
Q. And then finally she informed you,
according to your affidavit, that she and her
family buried the gun on the El Rancho 93
property; is that accurate?
A. Yes, sir.
Q. Is that still your testimony today?
A. Yes.
Q, And what is -- do you know what date
you prepared this affidavit?
A. No.
Q. The notary says, "December 26th, 2008."
Do you believe that was about the time that you
prepared it?
A. Yes.
(Exhibit No. 3 marked.)
Q. BY MR. JORGENSEN: Bessie, do you
recognize that document?
MR. LYNN: Excuse me. For the record, Ken,
is this copy another document taken from a prior
postconviction relief?

MR. JORGENSEN: Yes.
THE WITNESS: I recognize some of the facts
3 in it, but I don't really recognize the letter.
4
Q. BY MR. JORGENSEN: Would you tum to
5 page 4 of the letter. There's an attachment.
6 Page 4 is the actual last page of the letter.
7 Does that look like your signature?
8
A. Yes.
9
Q. Do you have any -10
A. It could be.
11
Q. Do you have any reason to believe -12
A. No.
13
Q. Excuse me?
14
A. It could be.
15
Q. It looks like your signature?
16
A. Yes, sir.
17
Q. Do you recall writing letters to
18 various judges involved in the postconviction
19 actions initiated by Jamie?
20
A. Initiated by Jamie?
21
Q. Right.
22
A. No.
23
Q. Is my question confusing? Did you want
24 some clarification?
25
A. Yes, please.
1

2

i
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Q. All right. Your son has initiated
several postconviction actions, which are new
suits to challenge his conviction. Are you aware
ofthat?
5
A. Yes.
6
Q. And do you know, generally, what those
7 actions are?
8
A. Just to try to free his self.
9
Q. Okay. And as -- during the course of
1 O those, have you written to judges?
11
A. Yes.
12
Q. And have you wl"itten other letters on
13 Jamie's behalf?
14
A. Yes, sir.
15
Q. And this one is listed on page I. It
16 says, "From Bessie May Charboneau," with an
1 7 address. Does that look like the format that you
18 would do a letter?
19
A. Yes, sir.
20
Q. So as I understand your testimony at
21 this point, you don't recall specifically having
22 written this letter?
23
A. No.
24
Q. All l'ight. What is the date on the
2 5 front of the letter?
-------•••••-•·--·--•-•
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the subject line there. ls there a date above
that?
A. Yes. March 12th, 2009.
Q. And then the subject line reads:
"Legal documents filed February 9, 2009, on behalf
of my son Jamie Dean Charboneau"; is that right?
A. Yes.
Q. So were you assisting Jamie in filing
legal documents at this point?
A. I really don't know what I'm doing
legally. So I don't know.
Q. Okay. That's fair enough.
There are some statements in this
letter, and I would like to ask you about them.
At the bottom of page 3 is the
statement, "The gun that Jamie took away from
Marilyn when she tried to shoot him with it on
July I, 1984, was not presented to the jury at
Jamie's trial. The gun that Jamie took away from
Marilyn on July 1, 1984, when she tried to shoot
him with it was her .22 rifle that had her name or
initials and an insignia that read Calamity Jane
on the stock piece."
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A. February 9th, 2009.
Q. Okay. I believe you're reading from

1
2
3

1

2
3
4

-•·····•-

.•••

••·--·•••-·

••-•~-•-••••-••·-••---+·--•--•-- .. • • • - · - - · - ~ -

.•r••-----~~-c•.-~~ .•. ~ .• -.

I

1
Do you recall making that statement in
2
this letter?
3
I
recall
-I
recall
that,
but
I
just
A.
4
don't really remember writing this letter.
5
Q. Okay. But the statement itself is
6
consistent with your understanding?
7
A. Yes.
8
Q. So you believe that statement to be
9
true?
10
A. Yes, sir.
11
Q. And where is -- what is your source of
12
information for that statement?
13
A. Through the whole entire ordeal,
14
there was always speculation of that through the
15
attorneys and everyone in the Jerome courthouse.
16
That was speculation all over the courthouse.
17
So
you
believe
that
statement
was
based
Q.
18
on speculation?
I
A. Well, I basically believe it to be
! 19
20
true.
21
Q. But you're not sure what information
i
that you have received that you're basing that
'I 22
23
on?
24
No.
A.
I
25
Q. Is it possible that Jamie told you
I

I

I
I
I

l

""'-••·-·

••
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information that you put down in this letter?
A. Some of it could be, but I know Jamie's
lawyers at the time have told me stuff too.
Q. So the -- this would have been based on
representations by Jamie and his lawyers?
A. Yes.
Q. All right. Continuing on page 4 where
it says, "As I have relayed to the courts in
the swom statement and have also tried to tell
the courts in person for several years now,
Mal·ilyn's own daughter, her youngest daughter
Tira, who married my other son, Jimmy Griggs,
did, in fact, infonn me that the prosecutor,
Mark Haws, had instructed her to get rid of her
mother's .22 rifle."
And you don't recall wl'iting that
particular sentence in this letter or -A. I don't recall writing this letter, but
I do recall Tira telling me these things.
Q. So that is, according to your belief, a
tnie and accurate statement?
A. Yes. Yes. Yes, sir.
Q. And the next one, "Tira told me that
she and other unknown members of her mother's
family had buried the rifle on the El Rancho
251 25
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property where they lived."
A. Yes, sir.
3
Q. Is that the same thing you said about
4 the last statement, that you don't remember it,
5 but you believe that to be a true and accurate
6 statement; is that true?
7
A. Yes, sir.
8
Q. I'm talking like an appellate lawyer,
9 John. If ever I ask a question that seems a
10 little confusing to you, I can probably ask it
11 better.
12
(Exhibit No. 4 marked.)
13
Q. BY MR. JORGENSEN: Since John is going
14 to put it on on the record anyway, this is a copy
15 of a letter in a postconviction file related to
16 Jamie Charboneau. In fact, there's a case number
17 on it and even a filing stamp.
18
Please go ahead and take a look at that
19 and familiarize yourself briefly with it.
20
Have you had a chance to look at that?
21
A. Just almost.
22
Q. Take your time.
23
A. Okay.
24
Q. Do you recognize that document?
25
A. Yes, sir.
1

1

2
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Q. And could you tell me what it is.
A. It is a letter addressed to Judge
Becker.
Q. And so that is kind of the first page
in a little bit, is that right, the Jetter part?
A. Yes, sir.
Q. And on pages 2 through 4, is that an
affidavit of yours?
A. Yes, sir.
Q. And did you sign that affidavit under
oath?
A. Yes, sir.
Q. And when did you sign it?
A. It says, "Dated 24th day of July,
2009."
Q. Okay. Do you have any reason to doubt
the accuracy of either the copy or the signature
or the notarization?
A. Not really.
Q. Okay. I'd like to go to page 3. Would
you please read to yourself paragraph 6.
A. "After Jamie's trial" -Q. You don't have to read it out loud.
Just read it to yourself. Thanks.
A. Okay. Yes, sir.

Page 31
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Q. All right. And do you recall making
that statement under oath?
A. Do I recall writing this?
Q. Yes.
A. Yes, sir.
Q. And it is under oath because you've
signed it under oath, right?
A. Yes, sir.
Q. And so your statement there is,
essentially, that after Tira married your son
Jimmy, she told you that Mark Haws had instructed
her to get rid of her mother's .22 rifle and that
she did so with other family members?
A. Yes, sit'.
Q. Would you take a look at paragraph 7.
A. Okay.
Q. And is that a true statement -A. Yes, sir.
Q. -- according to your belief?
A. According to my memory, yes.
Q. And it is a statement you made under
oath?
A. Yes, sir.
Q. And so you informed Jamie about Tiera's
statement; is that correct?

Page 32
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A. Well, 1don't know how Jamie knew some
of this stuff, but Jamie told me about some of
this, that he never said anything about -- I just
don't remember, except I know what Tira told me.
Q. So you currently have no recollection
of telling Jamie about what Tira told you?
A. No.
Q. So you don't know when -- what you said
in paragraph 7 would have happened?
MR.LYNN: Would you rephrase that question,
Ken?
MR. JORGENSEN: Probably a good idea.
THE WITNESS: Yeah.
Q. BY MR. JORGENSEN: Do you have any
recollection whatsoever about the events that you
put in paragraph 7?
A. Okay. Yes, sir.
Q. You do have a recollection?
A. Yes, sir.
Q. Could you tell me what that
recollection is?
A. That Tira was just told to get rid of
the rifle, and if -- that she passed away, and I
never got a chance to really talk to her after
that.
8 (Pages 29 to 32)
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Q. All right. So you do remember what

Page 34

Tira told you?
A. Yes, sir.
Q. And you remember her passing away?
A. Yes, sir.
Q. But you don't recall passing Tiera's
statement on to Jamie?
A. Yes, sir.
Q. You don't recall telling Jamie about
what Tira said?
A. Yes, sir, I do. Yes, sir.
Q. You do remember that?
A. Yes, sir.
Q. You do remember telling Jamie?
A. Yes, sir.
Q. So that did happen?
A. Yeah. Yes, sir.
Q. And when did that happen?
A. I don't even remember. I don't have
any idea.
Q. But that happened before Tira passed
away?
A. I can't remember.
(Exhibit No. 5 marked.)
Q. BY MR. JORGENSEN: Would you go ahead

and take a minute and take a look at Exhibit 5.
2
(Discussion off the record.)
3
Q. BY MR. JORGENSEN: Are you ready?
4
A. Yes, sir.
5
MR.LYNN: Before you start, Ken, correct
6
me if I'm wrong, but I believe this was a document
7 that was first disclosed to petitioner in
B Appendix R, which was part of the supplemental
9 response to discovery served, I believe, in
10 October 2013.
11
MR. JORGENSEN: I don't know about the
12 appendix number or the date, but this is a copy of
13 a document that was in Jerome County Sheriff's
14 Office files.
15
Q. BY MR. JORGENSEN: Bessie, do you
16 recognize that document?
17
A, No.
18
Q. Before we go with that, I just want to
19 indicate that in looking at the original of this,
20 the handwritten part up here is a Post-It note
21 attached to that particular document.
22
MR. LYNN: Do you have -- excuse me. Do you
23 have the original with you?
24
MR. JORGENSEN: I do not. I only got a
25 copy from the sheriff's office. I have looked at

Page 35
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the original and actually what the sheriff's
office has. I don't recall if it had an original
signature or if it was a copy, but I know that the
Post-It note was original.
Q. BY MR. JORGENSEN: And with that on the
record, Bessie, do you recognize that document?
A. No, I don't.
Q. Would you turn to the last page, page 4
of4.
A. Okay.
Q. Is that your signature?
A. It looks like it.
Q. And what's the date with that
signature?
A. 02/21/2011.

Q. All right. And is that how you would
write a date for February 21, 20 I I?
A. Sometimes.
Q. Okay. And at that period of time,
Febmary 21, 2011, were you involved in trying to
get the El Rancho 93 property searched for a
rifle?
A. Yes, sir.
Q. And as part of that, did you write
several people letters?

1

1

A. I don't believe so.

2
3
4
5
6

Q. Okay. Did you write Mr. Horgen, the

prosecuting attorney, a letter?
A. Not to my knowledge.
Q. Okay. So you don't believe that you
wrote this letter?
7
A. I don't -- it doesn't look familiar to
B me.
9
Q. So are you denying that you wrote the
10 letter or do you just not recollect what you
11 wrote?
12
A. I just don't recollect it.
13
Q. All right. So this could be your
14 letter?
15
A. It could be, but I'm just not -- I'm
16 not positive.
17
Q. Okay. Is it likely your letter?
18
MR. LYNN: Well, I'll object. I think she's
19 tried to answer it the best she could.
20
Q. BY MR. JORGENSEN: Could you answer the
21 question, please?
22
A. Did I?
23
Q. Is this likely your letter?
24
A. I just don't recall ever writing
25 Mr. Horgen a letter.
9 (Pages
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Q. You've had a chance to read the
contents of the letter?
A. Yes.
Q. Does that look like the sort of letter
you would have written to Mr. Horgen in that
timeframe?
A. No.
Q. You don't believe you would have
written a letter, even though you were looking to
search the property. You wouldn't have written a
letter to the prosecutor about searching that
prope11y?
A. I don't believe to Mr. Horgen. I don't
know.
Q. All right. Well, let's go to some of
the statements in the letter and see if you
recollect any of them.
A. Okay.
Q. First, let's go to page 2. Okay. And
l'I Ijust read a portion of that at the very top.
"I am referring to a .22 caliber rifle
that belonged to Marilyn Arbaugh. This rifle is
identifiable by Marilyn's name or her initials and
the phrase Calamity Jane engaged in the stock.
Mr. Horgen, doesn't it cause you to stop and think
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things over when you consider the fact that it was
Tira Arbaugh herself, the daughter of Marilyn
Arbaugh, that told me personally that she took
part in burying her mother's rifle somewhere on
the El Rancho 93 property, and now I have just
recently learned that Tira also had confessed this
information in a letter that she had written to
Judge Becker."
Do you recollect that statement?
A. All of those -- all of the statements
in that are -- I've heard a million times, but I
don't remember writing this.
Q. Okay. But you believe that's a true
statement?
A. It could be, yes.
Q. All right. And that was information
you would have nope at the time?
A. Yes, sir.
Q. And so you have no reason to believe
that that isn't a true statement of the
information that you believe you had available to
you at that time?
A. Yes.
Q. Okay. And then it continues:
"Mr. Horgen, I should inform you that

-·-----------.
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1
information has recently come to my attention
2
confirming that Tira did, in fact, write a letter
3
to Judge Becker in the year 1989, some four years
4
after she had testified as a material witness at
5
Jamie's trial."
6
Do you recollect that statement?
7
A. No, sir. I just don't.
8
Q. Okay. You don't recollect writing
9
that. But is that an accurate statement of your
10
belief at the time?
11
A. Yes, sir.
12
Q. Wou Id you turn to page 3. There's a
13
discussion at the top of the page about a
14
Mr. Smith searching for a rifle, but not finding
15
it. Could you tell me what "" what you know about
16
that.
17
A. Well, I had hired a Mr. Smith to see if
18
he could find the rifle, but I don't remember
19
writing any of this down.
I
Q. Okay. And when did you hire Mr. Smith I 20
I 21
to look for the rifle?
22
A. Oh, gosh. I don't remember.
23
Do
you
remember
his
first
name?
Q.
24
A. No, I don't. Oh, it is in here.
I
25
Peter.

I

I
i

Q.
A.
Q.
A,
Q.

Peter Smith?
Yes.
Did you actually accompany Mr. Smith -No, sir.
-- out to -- okay. We're going to have
to lay one ground rule. Just let me finish my
question before you answer. It happens a lot, and
it is no big deal. But it is hard for the court
reporter to get down the full exchange if we're
talking on top of each other.
A. Okay.
Q. And do you know when Peter Smith
conducted the search of the El Rancho property?
A. No, sir.
Q. Was it before Februaryof201 I?
A. I don't remember.
Q. At the bottom of that page, there
are several questions. I want to go to the one
that starts, "Secondly, where is that gun now?
I would also like to ask you if you had any
knowledge of a letter that Tira Arbaugh had
written to Judge Becker sometime after Jamie's
trial. Also, do you have knowledge of where that
letter is now?"
Is that a question you would have asked
10 (Pages 37 to 40}
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in February of 2011?
A. No, sir.
Q. Whynot?
A. I really didn't have a lot -- I didn't
know a lot of this stuff.
Q. You didn't know a lot?
A. No.
Q. So somebody else wrote a letter on
February 21, 2011, asking these questions? Is
that your belief?
A. I don't know.
Q. And then signed your name to it?
A. I don't know.
Q. Did anybody else write letters that you
signed at that time?
A. No.
Q. And what information do you believe
that you did not have at that time?
MR. LYNN: Objection to the question. It
is -- I don't understand what you're asking.
Q. BY MR. JORGENSEN: All right. You
indicated that you didn't believe you would have
asked this question because you didn't have
certain information. What information indicated
by that question do you believe you didn't have?

Page 42
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2

A. Like where is the gun and -- let's see.
Q. All right. Let me re-ask that

3
4
5
6

question.
A. Okay.
Q. Did you know that Jamie was claiming
that there was a .22 rifle with Calamity Jane
engraved in the stock, which is the weapon that he
had at the time of the killing? Did you know
that?
A. That Jamie had?
Q. Yes, at the time of the killing.
A. Yes.
Q. Okay. Did you know of claims that Tira
Arbaugh had indicated that that rifle had been
buried at the El Rancho?
A. Yes, sir.
Q. Were you aware of claims that Tira
Arbaugh had indicated that the burying of that
rifle at the El Rancho was at the encouragement or
of Mark Haws?
A. Yes, sir.
Q. Did you know Tira Arbaugh had written a
letter to Judge Becker indicating some of these
things?
A. There had been rumors of a letter that
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had been written, but I didn't know of it
personally.
Q. Okay. So you haven't seen the letter?
A. No, I hadn't.
Q. But you had heard that there was such a
letter?
A. Yes.
Q. Do you recall where you had heard that
there was such a letter? What was the source of
that information?
A, Well, number one, Larry Gold had told
me -- we talked several times on the phone about
different things and of Jamie's case. And he
mentioned to me once about a gun that was hidden
in the attic, and then he also told me that he
had found a letter from Tira that was in what he
called the "ghost files" in Jerome.
Q. So you believe that Larry- or, excuse
me. Your testimony is that Larry Gold told you
about the existence of a letter from Tira Arbaugh
to Judge Becker that existed in, quote, ghost
files, end quote, of the Jerome County Sheriff's
Office?
A. Yes, sir.
Q. Did he ever provide such a letter to
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you?
A. I never seen it. It was just a rnmor.
Well, it was just hearsay.
Q. And what was your relation with -if any, with Sheriff Gold?
A. None, other than just acquaintance in
the courtroom and with Jamie's case.
Q. Okay. But you contacted him about
Jamie's case?
A. Yes, sir.
Q. And inquired of him about assisting in
Jamie's case?
A. Assisting? No.
Q. Okay.
MR. LYNN: Maybe you ought to define what
you mean by "assisting." I don't know if she's
clear.
MR. JORGENSEN: That's understandable.
Q. BY MR. JORGENSEN: Did you acquire of
him about evidence that possibly would have
assisted Jamie?
A. Okay. Yes.
Q. Did you when you lea med from sheriff
gold that he had seen such a letter, what action
did you take?
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A.
known
Q.
A.
Q.
letter?
A.

1

None. I didn't -- I wouldn't have
what to do.
Did you tell anybody else?
No.
Did you try to get a copy of that

2
3
4

5
6
7

No.
Q, At least, not until February of20l l?
A. I never seen anything about that letter
from Tira until Jamie was brought back down from
Orofino. And there was an attorney, Greg Zilly
(phonetic), picked Jamie's things up.
Q. When did Larry Gold tell you about this
letter?
A. I can't remember what year it was. It
was probably 15 years ago, about.
Q. Do you recall that Jamie filed a
postconviction action based, in part, upon what he
claimed was a letter written by Sheriff Gold to
him? Do you recall that?
A. No, I don't.
Q. Do you recall that you provided
affidavits in that case?
A. That I provided affidavits?
Q. Yes. Do you recall providing any
-- -

--··------ ---

•---~-- •----~----

---
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affidavits in any case involving the claim based,
in part, on an alleged letter by Sheriff Gold?
A. No.
Q. If you had been asked to provide an
affidavit or a statement based upon a letter
supposedly written by Sheriff Gold, would you
have mentioned that he had told you about this
letter?
A. That was just a rumor. I don't know.
As far as I'm concerned, it was rumor because I
had never seen the letter. So I couldn't say
whether it was true or wasn't true.
Q. So even though the former sheriff told
you he had seen a letter by a witness in your
son's murder trial stating that there had been
evidence hidden from the defense, you didn't
believe that that was worth discussing with
anybody?
A. I don't know who I would have discussed
it with.
Q. Well, Jamie comes to mind. Did you
discuss it with Jamie?
A. Well, Mr. Gold wrote Jamie a letter,
Sheri ff Gold.
Q. But he didn't mention any letter by

•-•
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Tira Arbaugh, did he?
MR. LYNN: Well, that's kind of an unfair
3 question because we don't have the document you're
4 referring to. She wouldn't know.
5
Q. BY MR. JORGENSEN: Okay. But you don't
6 know of any written statement of Sheriff Gold
7 talking about that Jetter?
8
A. No, sir, I don't.
9
Q. And you didn't consider hiring an
10 attorney to pursue that?
11
A. About the letter?
1
2
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Q. rug111.

A. l just didn't know about that letter to
hire an attorney because -- I don't know. I
didn't.
Q. So once Sheriff Gold told you that he
had seen a letter written by Tira Arbaugh, you
took no action whatsoever?
A. I -- there was someone that contacted
me in Mountain Home, and we talked to Neto Alonzo
about the letter.
Q, Okay. So you believe that you knew the
letter at the time -- excuse me. Let me back up a
little bit.
What was that woman's name?
'

A. Tina Venable.
Q. So you knew about the letter at the
time that you contacted -- you interacted with
Tina Venable?
A. No, I didn't know for sure. All I knew
was rumors.
Q. Okay. And by "rumors," you mean the
statement of Sheriff Gold?
A. Yes. I didn't know anything personally
about the letter at all.
Q. And so you did -- but you did follow up
on those rumors with Tina Venable?
A. It wasn't just that. It was the hidden
gun and everything.
Q. Okay. But the letter was part of that?
A. Now that I'm talking about all of that,
I honestly do not remember what all was said to
Mr. Alonzo because Tina is the one that went in
and talked to him. And r -~ we have the tape, and
it is all recorded in Jamie's court records.
Q. But it is your testimony that you had
heard, at least, rumors. Let me rephrase that.
It is your testimony that Sheriff Gold
had told you about the existence of such a letter
at the time that you and Tina Venable talked to

i
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Neto Alonzo?
A. Well, he told me about the letter
before that.
Q. Did you discuss with Jamie what you
wel'e doing with Tina Venable?
A. Yes, sir.
Q. Would that have included mentioning the
letter?
MR. LYNN: Well, objection. You're asking
her to speculate.
MR. JORGENSEN: I'm asking her what she
remembers about what she discussed with Jamie. I
don't think that's speculation at all.
THE WITNESS: Well, I know l talked to
Jamie about a lot of things. But l just -- I
don't remember talking about the letter because
what was I going to say is that Sheriff Gold had
told me about the gun in the attic. He told me
about that.
Q. BY MR. JORGENSEN: And you investigated
that with Tina Venable?
A. With Neto Alonzo.
Q. And you discussed that with Jamie?
A. Yes.
Q. So you remember talking about the
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supposedly missing gun with Jamie, but you don't
recall discussing any letter with him?
A. I don't know what kind of gun that was
that was found in the attic, and that isn't
supposed to be the one that was buried.
Q. But what about the letter? My question
has to do with the letter. Did you discuss that
with Jamie when you were discussing the gun?
A. I'm sure I did. I just can't recall
all of this, but I'm sure I did.
Q. Okay. And to the best of your
recollection, what specifically did Sheriff Gold
tell you about the letter?
A. He was -- we were talking about
different things. He told me about the gun.
He told me about some other things, and he told
me about that he had found a letter that was
hidden in the ghost files that Tira had written to
Judge Becker.
Q. So other than him telling you that he
had seen a letter that Tira wrote to Judge Becker,
did he tell you anything else?
A. No.
Q. Did he tell you what was in the letter?
A. No, he did not.
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Q. Did you ask?
A. No.
Q. You weren't curious what she might have

pul in the letter?
A. I didn't ask him.
Q. Did he offer to provide a copy of it to
you?
A. No, he did not.
Q. Did you ask?
A. No, I did not.
Q. Did he describe the letter in any way,
shape or fonn?
A. No.
Q. So you had no idea what was in that
letter?
A. I have no idea.
Q. Please take a look at the exhibit that
you've just been handed.
(Exhibit No. 6 marked.)
THE COURT REPORTER: Could we take a quick
restroom break?
MR. JORGENSEN: Sure.
(Recess taken.)
Q. BY MR. JORGENSEN: Have you had a
chance to look at Exhibit 6?
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A. Yes, most of it.

Q. Do you want more time?
A. I just have this much more to read.
(Indicating.)
Q. Since John is going to put this on the
record anyway, that is a copy of the document in
the Jerome County Sheriffs Office file related to
Jamie Charboneau.
Do you recognize that document?
A. Yes, sir.
Q. Is that a letter that you signed?
A. That is my signature. It looks like
it.
Q. And what is the date on your signature?
A. March 9th, 20 I I .
Q. Do you recall preparing or signing this
document?
A. I really don't recall writing this, but
that looks like my signature.
Q. Is it possible somebody else wrote it
for you?
A. No.
Q. I would like you to go to page 2 of
that letter.
A. Okay.
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Q. The first paragraph, the first full
one, there's a statement, "The first time." Do
you see that statement starting with "The first
time"?
A. On the second page?
Q. On page 2: "The first time I had
heard anything at all about Tira's claim about her
mother's rifle might have been buried somewhere on
the El Rancho 93 property was about four or five
years after Jamie's trial."
Do you recall writing that?
A. No.
Q. Is that an accurate statement?
A. No.
Q. What is inaccurate about that
statement?
A. Because she told me about it before
in -- a couple of times in the coui1house when I
would talk to her there, that she had been told to
bury it.
Q. So it wasn't four or five years after
the trial, but instead sometime after the trial?
A. Yes.
Q. Okay. "That's when Marilyn's youngest
daughter Tira, who was by that time involved in a
~---

- ·--·--
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relationship with my other son, Jimmy Griggs, told
me that the prosecutor, Mark Haws, had set up
several meetings with the Arbaugh family, and that
he kept telling them that it was very important
that they get rid of her mother's rifle."
How about that statement? Do you agree
with that one?
A. Yes, sir.
Q. Other than the time you already talked
about?
A. Yes. Just when Tira would talk to me
in the courthouse.
Q. Okay. So you believe that the
statement that it was four or five years after
Jamie's trial is inaccurate; it, in fact, happened
earlier than that?
A. Yes.
Q. And, of course, I'm talking about Tira
telling you these things.
A. Yes.
Q, All right. The next sentence, "Tira
did tell me that she and other members of her
mother's family had buried the rifle somewhere on
the El Rancho 93 property. Tira told me that she
had been wanting to tell someone about the things

-· ··-
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1
that Mark Haws had told her and other witnesses to
2
say and do, but she was afraid of Mark Haws."
3
Again, is that a true statement?
4
A. Yes, sir.
5
Q. According to your best belief, that is
6
accurate?
7
A. Accurate, yes.
8
Q. Okay. The next statement, "I do
9
remember that I told Jamie about what Tira had
10
told me." Is that an accurate statement?
11
A. Yes, sir.
'
12
Q. Okay. And I'm going to ask the same
13
question about the timeframe. That was not four
14
or five years after the trial?
A, No.
15
16
Q. When was that?
17
A. It was at one of the hearings when
18
he came down after it was -- it was before the
19
trial.
20
Q. Before the trial?
21
A. Yes.
22
"Jamie
was
still
on
death
row
at
that
Q.
23
time." Is that statement accurate?
I 24
A. Yes.
I 25
Q. All right. He wouldn't have been on

I

death row at the time of the trial, however, he
would have been after the trial?
A. After the trial.
Q. Okay. So is that inaccurate, that he
was on death row at the time you told him?
A. No. He was on death row.
Q. Okay.
A. I don't remember all of this. It is
just -- I'm just trying to put it all together in
my head.
Q. I understand that. That's fine. If
you don't remember, that's a perfectly acceptable
answer.
A. Okay.
Q. But if your current testimony, that
you told him before the trial is true, then the
statement that he was on death rnw would not be?
A. Yes.
Q. Is it possible that you discussed it
more than once?
A. Probably, yes.
Q. So these statements could still be
true, but be talking about a later event?
A. Yes.
Q. So you might have told him -- well, is
14
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it your current testimony, then, that you did tell

1

Q. He asked you to follow up both times?

him both before trial and then four or five years
after tl'ial while he was still on death row?
A. Yes, sir.
Q. And his response, you put in quotes
in the letter, 11 Mother, I don't know what I can
do," end quote. Is that what he told you at that
time?
A. I don't remember. I assume, but I
don't remember.
Q. Okay. "He asked me if I would try to
find out if what Tira had told me was true. I
tried to find out more information so that we
might be able to confirm what Tira had told me
about them burying her mother's rifle out there
on the El Rancho 93 property11 ; is that true?
A. Yes, sir.
Q. Is that statement true for the time you
told him pretrial and the time you told him while
he was on death row?
A. For a long time I tried to have
something done about that, but I couldn't.
Q. Okay. So it is true for both times you
told him?
A. Yes.

2

A. Yes.
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Q. And both of these times Tira was still
living; is that correct?
A. I don't remember.
Q. She was certainly living before trial?
A. Yes.
Q. And was she living before he got off
death row?
A. I don't know.
Q. Okay. If I represented to you that he
got off death row in -- sometime in I989 when the
Supreme Court vacated his sentence, would that
help refresh your recollection?
A. I don't remember.
Q. However, if this statement is true, it
would have had to have been before l989?
A. Um-hum.
Q. ls that a yes or a no?
A. Yes.
Q. Okay. You've had a chance to read the
entirety of this letter; is that correct?
A. Yes, sir.
Q. Is there anything in there that you
currently believe is not true?
Page 60

Page 59
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A. I would have to read it again.

2

Q. Well, Jet's set that aside for right
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now then. I'd like you to turn to page 4. And if
you go down about six lines, there's a sentence
that starts, "Jamie told me."
A. Okay.
Q. Are you there?
A. Yes.
Q. "Jamie told me that he first began to
believe what Tira had confessed to me about her
allegations that Mark Haws had insisted that
they get rid of her mother's rifle, was after
Judge Butler had issued his opinion dismissing
Jamie's third petition for postconviction relief."
Is that statement accurate according to your
belief?
MR.LYNN: Are you asking her to talk about
what -MR. JORGENSEN: Let me rephrase. That's all
right, Counsel.
Q. BY MR. JORGENSEN: Do you recall
writing that statement?
A. No.
Q. Do you believe that that is an accurate
statement?
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A. Yes.
Q. l didn't quite hear that. Was that a
yes?
A. Yes.
Q. Thank you.
I'd like you to skip down a few to a
line that starts, "He said, quote, mother." Do
you see that one about in the middle of the page?
A. Oh, on the inside. Okay.
Q. "He said, quote, mother, I realize now
what happened. The jury probably thought that I
had admitted to having fired the wrong rifle, 11 end
quote. Is that an accurate statement?
A. I don't remember that.
Q. You don't remember him telling you
that?
A. No.
Q. Would you have included it in this
letter if it were an inaccurate statement?
A. No.
Q. So at that time, meaning the time you
wrote this letter, you would have believed that
was a correct statement?
A. Yes.
Q. Does reading that at all refresh your
15 (Pages
57 to 60)
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recollection?
A. No.
Q. Okay. Could you go to the next page,
page 5. And would you look at the paragraph about
a third of the way down that starts, "Ml". Cowen, I
should also inform you."
A. Okay.
Q. And I'll go ahead and l"ead that out
loud.
"Mr. Cowen, l should also inform you
that new information about that rifle, Marilyn's
Calamity Jane rifle, has just recently come to
my attention through a happenstance encounter, a
man who knew Marilyn and both of her daughters,
Tiffany and Tira. This man informed me that he
was in possession of a copy of a letter that Tira
Arbaugh had written to Judge Becker in 1989.
There will be more about the man who infonned me
about the Jetter that Tira wrote to Judge Becker
in the near future."
Do you recall putting that statement in
your letter?
A. I don't recall writing that.
Q. Do you recall anything about the events
put in that statement?
-- --------------·--·----·--··--
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A. No, l don't.
Q. So you have no recollection of any of

that?
A. No.

Q. Would you have put such a statement in
your letter if you did not believe it true at the
time?
A. No.
Q. So you believed this was true in 2011,
but you just don't recollect it?
A. I just don't remember it, no.
Q. All right. Despite your lack of
memory -- and, again, that is a perfectly
acceptable answer -- the happenstance encounter
with a man who knew Marilyn, would that have been
Frederick Bennett?
A. I don't know. I just really don't
know.
Q. You don't know?
A. I honestly do not remember.
Q. But in March of 2011, you had had
an encounter with -· well, in March of 2011,
you did write in a letter that you had had an
encounter with a man who was in possession of a
copy of a letter that Tira Arbaugh had written to

-----
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Judge Becker in 1989; is that correct?
A. I don't remember.
Q. Did you put that in the letter though?
A. I don't know.
Q. But that is your Jetter?
A. Yes. I must have. I just don't
remember.
Q. On the bottom of page 3, kind of over
to page 4, the letter states that you, your
daughter, Becky Champion, and Investigator CJ
Nemuth examined the evidence in Jamie's criminal
trial. Do you recollect that event?
A. Yes, sir.
Q. So you remember going and looking at
the physical evidence, the exhibits in the trial?
A. Yes.
Q. When did that happen?
A. I can't remember.
Q. You don't recall when you actually went
and looked at the physical exhibits?
A. No.
Q. Do you have even a ballpark figure?
A. Let me think. Maybe it was around
2005. I don't really remember.
Q. Okay. What was the significance of
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looking at the physical evidence?
A. We had hired CJ as an investigator, and
we were trying to put this all together.
Q. Okay. And why was looking at the
physical exhibits important to you?
A. I don't know. It was CJ. [t was CJ's
suggestion, and I don't know what her reason was.
Q. Okay. The letter indicates that you
leamed that the rifle that was admitted as an
exhibit wasn't the purported Calamity Jane rifle
of Marilyn's; is that right?
A. Yes.
Q. And that wasn't known before you
physically looked at the evidence? Let me
rephrase that. That is too general.
You didn't know that it was a different
rifle admitted at the trial -A. That's right.
Q. -- until that time?
A. Yeah.
Q. And did Jamie indicate to you that he
also was ignorant of which rifle had come in as an
exhibit at trial?
A. Yes.
Q. So he asserted -- he told you that he
16 (Pages 61 to 64)
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thought that it had been the Calamity Jane rifle
that had come in at trial? Let me rephrase that,
since you,re having a little trouble here.
What did Jamie tell you about his
understanding of what rifle had been admitted as
an exhibit at his trial?
A. You know what, I don't remember. I
just don't remember. I'm sorry.
Q. Did he find it significant that the
rifle that was physically in the Court's
possession as an exhibit was not the Calamity Jane
rifle?
MR. LYNN: Objection. You're asking her to
speculate about what he thought.
Q. BY MR. JORGENSEN: All right. I will
rephrase the question.
Did he say anything about that?
A. I don't know.
Q. But you did tell him which rifle was in
the court clerk's possession?
A. No, because, you know, I'm -- put me in
the kitchen, I can bake a cake. I know nothing
about what is going on right now. I know nothing
of the law.
Q. To your personal knowledge, did anybody
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else convey this infonnation to Jamie?
A. No, not to my knowledge.
Q. All right. Why don't we take a few
minutes off the record for you to reread this, and
I am going to ask you when we come back on the
record whether there's any statement in this
letter that you disagree with. ls that okay?
A. Okay.
Q. All right. Thank you. Take as much
time as you need.
A. Okay.
{Off the record.)
Q. BY MR. JORGENSEN: AJI right. Back on
the record.
You've had a chance to review, is it
Exhibit 6?
A.
Q.
A.
Q.

6.

You've had a chance to read it?
Yes.
Do you need any more time to take a
look at it?
A. No.
Q. Are there any statements in that
exhibit that you currently believe are
inaccurate?

Page 67
MR. LYNN: Let me make an objection. I
think it is an unfair question, in the sense that
the document is over five pages of single space
with hundreds, if not thousands of statements.
And she's already testified she doesn't recall
6 much about it. So I just want the record to
7 reflect that this is a lengthy document with many,
8 many statements.
9
Q. BY MR. JORGENSEN: And just for
10 clarification, I'm not asking you to say that all
11 of the statements in there are true. I'm just
12 asking based on your current memory whether any of
13 them are untrue or inaccurate.
14
A, I don't know.
15
Q. Okay. So you -- reading through there,
16 you didn't spot anything that you currently
17 believe is an untrue or inaccurate statement?
18
A, I don't really know how to answer that,
19 other than from my point of view, I would say
20 everything is pretty accurate, but I don't really
21 know.
22
Q. But some of those thin~ you don't
23 remember?
24
A. No.
25
MR. JORGENSEN: All right. Your witness.
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EXAMINATION
BY MR. LYNN:
Q. I just have a couple of questions.
Bessie, how old are you cummtly?
A. 76.
Q. 76?
A, Yes.
Q, What's the state of your health right
now?
A. Do I need to say what's wrong with me
or do I just need to say if it's bad, severe 01·
what?
Q. Why don't you just rate it good, bad.
A, Okay. Not good.
Q. And what do you mean by "not good"?
A. I have heart problems, and I have
Stage 3 kidney renal disease.
Q. And does your cu1Tent state of health
affect your memory?
A. Yes.
Q. Howso?
A, It just puts my mind at a -- I get
really nervous, and then I can't remember
anything. And my heaat starts pounding, and I
17 (Pages
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just feel like my teeth are going to pound right
out of my face. It goes into my throat and then
my head. It just starts swimming, and I feel
like I'm going to pass out. I just can't remember
5 anything. It is just like my brain just locks
6 up.
7
Q. Well, aside from your participation
8 here in the deposition, do you -- have you
9 experienced difficulty with your memory in just
10 everyday life?
11
A. Yes.
12
Q. Can you give an example.
13
A. rve forgotten appointments. Everyone
14 forgets where they put their keys, but I have
15 really forgotten where I put my keys. And I've
16 forgotten to put gas in my truck, and I run out of
17 gas. And it is just because ofjust forgetting
18 things in just everyday life. Most people can go
19 through, and I forget things a lot.
20
Q. Are you on medication now?
21
A. Yes.
22
Q. What is the nature of your medication?
23
A. I'm taking -- I can't say the word,
24 the name of it. It is for depression. It is
25 called aspartyl or something like that. And then
1
2
3
4

1
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17
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19
20
21
22
23
24
25

I take a heart thinner, a blood thinner. And it
is called -- I can't remember. It is just like my
brain freezes, and I can't remember anything. And
I take metoprolol. I take -- they've tripled my
metoprolol. It is for my blood pressure. And I
can't remember the name of the blood thinner. It
is not Coumadin. It is a tablet form that you
just take orally.
Q. Okay. That's fine.
A. Okay.
Q. So, I mean, Mr. Jorgensen rightfully is
wanting to ask you about events that occurred 25,
30 years ago. I mean, you really don't have much
of a recall, do you?
A. No, I don't.
Q. In fact, you probably have difficulty
remembering things just a few days ago?
A. I do.
Q. All right. Do you recall when Tira
died?
A. No, I don't.
Q. You don't recall the date?
A. No.
Q, You had some contact with her after she
married Jimmy; is that accurate?
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A. Yes.

1

Q. Okay. And by "contact," you had

2
3

discussions about some of these subjects that
Mr. Jorgensen has asked you about today?
A. Yes.
Q. The letter that she wrote, you said you
had heard about the letter on, more or less, a
rumor basis; is that right?
A. Yes1 sir.
Q. And you mentioned Larry Gold. I mean,
what was -- you had an occasion to speak with
Larry Gold when -- are you talking about when he
was sheriff'?
A. That too, yes.
Q. And when was he sheriff? Do you
recall?
A. Ellis Hall was the sheriff at the
first part of Jamie's arrest, the first year or
so. And then Larry Gold was voted in. So he was
the sheriff at the end of Jamie's - I can't even
remember if Ellis Hall was still the sheriff when
they had the trial or not or if Larry Gold was
sheriff by then.
Q. Well, Larry Gold died, did he not?
A. Yes, he did.

4
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Q. Do you recall when?
A. It was - it was the day -- I remember

the day. I can't remember the date, but I
remember the day because my daughter Becky and CJ
and I had gone to Jerome. And r talked to Larry
the day before, and he asked me to call him when
he got there -- when we got there. And I called
and his wife answered the phone, and she said,
"I'm sorry. Larry passed away about 30 minutes
ago."
Q. But you don't recall the year or A. No.
Q. -- the timeframe?
A. No.
Q. All right. Now, you mentioned that you
recall Larry mentioning something about a letter
from Tira?
A. Yes.
Q. But he didn't give you any details?
A, No.
Q. Did he say that he had heard about it
or he actually saw it?
A. He said he had seen it.
Q. Okay. And did he tell you it was a
letter that she had written to the judge?
18 (Pages 69 to 72)
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A. Yes, sir, to Judge Becker.

1
2

Q. And did you assume that it, in fact,

had been delivered to Judge Becker?
MR. JORGENSEN: Objection; leading at this
5 point.
6
Can you ask a slightly less leading
7 question, Counsel?
8
Q. BY MR. LYNN: All right. Did you -- I
9 mean, were you told whether or not the letter had,
10 you know, been delivered to the judge or not?
11
A. Larry told me that he had found a
12 letter from Tira hidden in the ghost files that
13 was addressed to Judge Becker, but he told me it
14 was hidden back in the ghost files. And I can't
1 S remember anything after that.
16
Q. All right. So you didn't -- I mean,
1 7 when is the first time you saw this letter or a
18 copy of this letter from Tira?
19
A. Jamie -- there was a packet of Jamie's
20 legal mail that was found hidden in what they also
21 called the ghost files in Orofino prison. And
22 this guard took it to Jamie, and then they sent
23 Jamie -24
MR. JORGENSEN: I'm going to assert an
25 objection at this point on the basis of knowledge.
3
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Q. BY MR. LYNN: Yeah. I just asked you
when did you first actually see the -- I didn't
bring a copy of it with me, but the handwritten
letter from Tira.
A, Jamie's -- I had Greg Silvey, an
attorney, go pick up Jamie's things from prison
after they had sent him down from Orofino. And
then I can't remember exactly, but Greg Silvey
gave those papers to an investigator, Tom Bany,
and that's the first I saw of the letter at all,
ever seen anything about it.
Q. And, of course, when you read it, you
recognized the significance ofit?
A. Yes.
Q. All right. You know Frederick Bennett
as an old friend of yours from way back, right?
A. Yes, sir.
Q. Is it possible that he had mentioned
something to you about a letter or a discussion
with Tira about a letter?
A. Yes.
Q. It is possible?
A, Yes.
Q. You don't have a specific recollection?
A. No.
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MR. LYNN: Okay. That's all the questions I
have.

FURTHER EXAMINATION
BY MR. JORGENSEN:
Q. So I take it from your answers that you
still drive?
A. Yes.
Q. And what are your living arrangements?
Do you live in an apartment or do you live on your
own?
A. Yes.
Q. That was a compound question, so I'm
going to re-ask it.
Do you live in an apartment?
A. Yes.
Q. And do you live alone?
A. Yes.
Q. Do you have anyone coming in to assist
you at all?
A. No, but I've been asked to have that.
Q. Okay. And have you talked to a doctor
about any memory loss?
A. Yes.
Q. And have you been diagnosed with

1

anything that would -- resulting from that?
A. Not like Alzheimer's or anything, no.
3
Q, So the doctor didn't give you any
4 insight into the memory loss?
5
A. Not yet. They are still
6 investigating -- they are still investigating 7 oh, gosh. I've got investigation on my mind.
8 No. They are -- I'm still under doctor's care,
9 and I'm going through all kinds of tests.
10
Q, And when -- is there a particular time
11 that your memory loss started?
12
A. Well, it was, basically, after I
13 started getting sick.
14
Q. And when did you get sick?
15
A. About 2003, 2005. I can't remember.
16
Q, So somewhere, approximately, ten years
17 ago, you started getting sick and suffering the
18 memory loss?
19
A. That and other things.
20
Q. And has the memory loss gotten worse in
21 the last ten years?
22
A. It is getting worse, yes.
23
Q. So statements from more than ten years
24 ago might be a little more accurate than current
25 ones?
2
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I
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A. I don't know. I don't know. It is
just like my mind just -- I don't know a better
way to put it than just my mind freezes. My brain
just locks up.
Q. Do you have more difficulty remembering
things farther back or things more recently?
A. I don't know. l can remember things in
my childhood real well, but other things -- I'm
just so stressed. I'm just stressed to the max,
and I just -- I think that has a lot to do with
it. So does my doctor.
Q. How clear is your memory of events
surrounding Jamie's trial?
A. I don't know how to answer that.
Q. Are you comfortable with the answers to
the questions you have given today, in the sense
of your memory?
A. Yes.
Q. And the things that you have said are
things that you do remember?
A. Yes.
Q. And you haven't guessed at things that
you might not remember?
A. No, I haven't guessed.
Q. And, for example, writing some of the
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exhibits that we've seen today, you wouldn't have
been guessing in those?
A. No. Like I said, I don't really
remember writing those.
Q. But if you did write those things and
you made statements in them, they would have been
trne statements according to your memory at the
time?
A. Well, yes, because I wouldn't lie.
Q. And so any memory loss that you have
currently would have happened between the time of
writing those documents and the present?
A. I don't know.
MR. JORGENSEN: That's all I have.
MR. LYNN: No further questions. I'd like a
copy.
(The deposition concluded at 11 :07 a.m.}
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County of Ada
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I, BESSIE CHARBONEAU, being first duly
sworn on my oath, depose and say:
That I am the witness named in the
foregoing deposition, taken on August 29, 2014,
consisting of pages numbered I to 80, inclusive;
That I have read the said deposition and
know the contents thereof; that the questions
contained therein were propounded to me; that the
answers to said questions were given by me, and
that the answers as contained therein (or as
corrected by me therein) are true and correct.

DEPONENT
Signed and sworn before me this
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NOTARY PUBLIC
Residing at
My commission expires
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Job No. 28526
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R E P O R T E R' S C E R T l F I C A T E

I, BROOKER. BOHR, a Notary Public in
and for the State of Idaho, do hereby ce11ify:
That prior to being examined, the
witness named in the foregoing deposition was by
me duly sworn to testify the truth, the whole
truth, and nothing but the truth;
That said deposition was taken down by
me in shorthand at the time and place therein
named and thereafter reduced into typewriting
under my direction, and that the foregoing
transcript contains a full, true, and verbatim
record of the said deposition.
I further certify that I have no
interest in the event of the action.
WITNESS my hand and seal September 17,
2014.

NOTARY PUBLIC in and for the State of Idaho;
residing at Meridian, Idaho.
My commission expires September 7, 2019.
CSR No. 753
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V E R I F I C A T I O N

1
2
3

STATE OF IDAHO

4

County of Ada

5
6
7

8

9

10

11

I, BESSIE CHARBONEAU, being first duly
sworn on my oath, depose and say:
That I am the witness named in the
foregoing deposition, taken on August 29, 2014,
consisting of pages numbered 1 to 80, inclusive;
That I have read the said deposition and

12

know the contents thereof; that the questions

13

contained therein were propounded to me; that the

14

answers to said questions were given by me, and

15

that the answers as contained therein (or as

16

corrected by me therein) are true and correct.

17
DEPONENT

18
19

Signed and sworn before me this

of

I

20
21

NOTARY PUBLIC

22

Residing at

23

My commission expires

24

Job No. 28526
25
274 of 686
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1

REPORTER' S

CERTIFICATE
--------

2
3

I, Brooke R. Bohr, a Notary Public in

4
5

and for the State of Idaho, do hereby certify:
That prior to being examined, the

6

7

witness named in the foregoing deposition was by

8

me duly sworn to testify the truth, the whole

9

truth, and nothing but the truth;

10

That said deposition was taken down by

11

me in shorthand at the time and place therein

12

named and thereafter reduced into typewriting

13

under my direction, and that the foregoing

14

transcript contains a full,

15

record of the said deposition.

16
17

I

further certify that I have no

interest in the event of the action.

18
19

true, and verbatim

WITNESS my hand and seal this2.~ay of

~~,t,

204.

20

21
22
23

24
My commission expires 9-07-2019
25

CSR

No. 753
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STATE

OF

IDAHO

COUNTY OF ELMORE

)
(SS:
)

EXM BIT:

I r

SWORN STATEMENT OF BETSY CHARBONEAU

I, Betsy Charboneau, after first being duly SWORN upon
my oath depose and state as follows:

1.

That my name is Betsy Charboneau, and I reside at 3350

Collister Dr., Apt., #211, Boise, Idaho 83707. And;
2.

That I am over the age of eighteen years of age and competent

to testify in these matters. And;
3.

That I am the biological mother of Jaimi Dean Charboneau,

and I have been personally involved in Jaimi 1 s court proceedings

since his arrest on July 1st, 1984, some twenty-four years ago.

And;
4..

That l have first hand knowledge that Jaitni bas spent the

majority of his time in prison over the past twenty-four years
trying to educate himself about the legal system. I have tried
to help Jaimi in every way possible because I know that he is
innocent. And;
5.

That over the years I have tried to obtain copies of the

official court proceedings in Jairni's case, however, every time
that I would go to the courthouse in J erome the Court Clerk's

SWJRN STATEMENT OF BETSY CHARBONEAU: - 1-

EXBIBIT-I
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would always give me some excuse as to why they could not assist
me. Cheryl Watts, who was the Clerk for the Jerome County
courthouse from the time of Jaimi's arrest in 1984, until just recently when I believe she retired, was· the worst of all. Cheryl
Watts would tell me flatly that she would not help me. And;
6.

That I originally hired two attorneys to help my son. Shortly

after Jaimi was arrested I hired Golden Bennett to represent
Jaimi at his trial. When we became concerned about Golden Bennett's
ability to adequately represent Jaimi due to the fact that he
was not investigating anything or talking to witnesses and because
he was fixed on a report from a clairvoyant to predicate his
defense for Jaimi at trial. We decided to fire Mr. Bennett.
Because the judge in Jaimi's case would not allow him more time
to hire a new attorney the Court instead had to appoint the
public defender to repr~sent Jaimi and, that public defender
only had two (2) weeks to prepare for Jaimi's murder trial.
After Jaimi's trial and conviction I then hired James May to
represent Jaimi. I paid Mr. May $10.000, to represent Jaimi and
then before he had completed his agreement contract to represent
Jaimi the District Court released Mr. May from his contractual
obligation to Jaimi without even having a hearing or notifying
Jaimi or myself. And;
7.

That I am now seventy years old and I am living on a fixed.

income of social security. I have spent the past twenty-four
years of my life trying to help Jaimi because I know, as the
State of Idaho knows, Jaimi is innocent. However, I can not
match the States resources and I am only able to help Jaimi
SIDRN STATEMENT OF BRrSY CHARRJNEAU: -2277 of 686

with very limited assistance. I send Jaimi a little money about
once a month, if I am able to, for hygiene stuff and to pay
for his phone time and legal copies made in the prison. And;
8.

That in April 2001, I did personally speak to "Larry Gold"

a former Jerome County Sheriff. My conversation with Mr. Gold
dealt with the mishandling of the evidence in Jaimi's case by
the Jerome County Sheriff's Department at the time of Jaimi's
arrest and trial proceedings. Larry Gold suggested that I contact
a former Jerome County Deputy Sheriff who's name is "Mita Alanzo",
for more specific information about·this due to the fact that
Mito Alanzo had been involved in the case from the very beginning.
And;
9.

That in June 2001, I did personally speak to "Mita Alanzo"

the former.Jerome County Deputy Sheriff whom Larry Gold had
informed me about. Mito Alanzo now works for probation and
parole. When I spoke to Mito Alanzo he relayed to me his personal
knowledge of evidence that had been discovered hidden in the
attic of the Jerome County courthouse. Mito told me that some
time after Jaimi's trial, the janitor working in the courthouse
had discovered some evidence, indentified as being involved in
the Charboneau case. Mita told me that there was a gun or guns
included in the hidden evidence found by the courthouse janitor.
And;

10.

That I personally knew Marilyn Arbaugh as she was married

to my son Jaimi. I remember that Matxlyn~vas~mhchloldet~thanalaimi

SvDRN STATEMENI' OF BEl'SY CHARBONEAU: -3-
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and for as long as I knew Marilyn she always had a .22 pistol
in her backpack/purse thing. I also knew that Marilyn owned
many other guns. I remember one rifle in particular because
it had the name Calamity Jane engraved in the stock. To me Marilyn
always tried to pass herself off as a modern day Calamity Jane.
And;
11.

That shortly after I had hired Golden Bennett to represent

Jaimi in late July 1984, I did attend meetings with Mr. Bennet
and Jaimi in the Jerome County jail. During one of those first
meetings I recall Jaimi Telling Mr. Bennett about that~ ·:2-2 rifle of
Marilyn's the one with the Calamity Jane insignia on the stock.
That was the same rifle that I had seen Marilyn with many times.
Jaimi told Mr. Bennett that Marilyn had tried to shoot him with
that rifle and that he had grabbed it away from her. Jaimi also
told Mr. Bennett that that was the only gun that he had handled
after the shooting started on the day of the incident. I also
remember Jaimi telling Mr. Bennett that Marilyn was alive when
he left her in the barn that day. And, I also remember Jaimi
told Mr. Bennett that he had informed Sheriff's deputies where
the rifle was when he was arrested. And;
12.

That I recently went through some of Jaimi's legal papers

that I have kept for him over the years, and I found some of
the letters that Jaimi had written to Mr. Bennett. In one letter
Jaimi describes the .22 rifle that he had previously told Mr.
Bennett about during a meeting in the jail which I was also
present. In that letter Jaimi asked Mr. Bennett to ask Sheriff
"Elza Hall" if that rifle had been found. And;
mDRN STATEMENr OF

BE,TSY

CHARBONFAU: -4279 of 686

{;\

~

,~.

That the information that I have provided above in this

sworn statement is true and correct to the best of my knowledge
and belief.

FURTHER YOUR AFFIANT SAYETH NAUGHT.

Dated this

~c:; ,

day of

Ott r,412.f-

, 2008 •

. I ~-;

.

L.:
?,? ~(&7'.~°'kttYc
Betsy/Charbone u
SUBSCRIBED AND SWORN to before me this~, day of

a.f,f~

2008.

NOTARY PUBLIC FOR IDA
Residing at :717fn ~
My Commission Expires: 3-

,

Idaho

/- ;;)..{}0:}
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From:
Betsy May Charboneau
3350 Collister Dr., Apt. #211
Boise, Idaho 83703
To:
The Honorable, Thomas H. Borresen
Jerome County Judicial Annex
233 W. Main St.
Jerome, Idaho 83338
-March/.2, , 2009
Subject: Legal documents filed February 9, 2009 on behalf of
my son Jaimi Dean Charboneau

Dear Judge Borrensen,

I recently sent some legal documents to the district court
clerk, "Michelle Emerson", in Jerome, Idaho. I sent these legal
documents to the court clerk on or/about February 9, 2009 for
processing on behalf of my son Jaimi Dean Charboneau.
The reason that I sent these legal documents to the court
clerk instead of Jiami doing so himself is because the prison
paralegal refused to allow Jaimi to process his legal documents
with the court. The paralegal informed Jaimi that a Mr. Kevin
Burnett from the Idaho Attorney General's Office had instructed
her to deny Jaimi access to the courts with his legal pleadings.
Judge Borrensen, this has happened to Jaimi before. In 2001,
Jaimi had begun to receive new information about corruption by
law enforcement officials in Jerome, and the special prosecutor
Marc Haws who handled the evidence and presented the criminal case
against Jaimi. In the year 2001 Jaimi received a letter from a
former Jerome County sheriff "Larry Gold", in his letter to Jaimi
Mr. Gold relayed to Jaimi his hypothesis about his belief that law
enforcement offigials in Jerome county had conspired to manipulate
the evidence in order to insure a conviction against Jaimi.
After Jaimi received the letter from Larry Gold I contacted
Mr. Gold myself and questioned him about what he actually knew in
regards to the evidence tampering by those law enforcement officials
that prosecuted the case against my son.
Letter to Judge Borrensen: -1From: Betsy Charboneau
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Mr. Gold suggested that I contact one of his former deputjes a man
named Mito Alanzo because he believed that Mito Alanzo could
provide factual information that would prove Jaimi's innocence.
Eventually I was able to contact Mito Alanzo and he did
reveal to me his knowledge that a former janitor had in fact
discovered a gun hidden in .the attic of .the Jerome county courthouse
that was later identified as being part of the Charboneau case
guns.
After I relayed the information to Jaimi about Mito Alanzo
having stated to me that he had factual knowledge that a former
Jerome county courthouse janitor had found the gun hidden in the
attic of the courthouse Jaimi began requesting advise from the
paralegal at (!SCI) as to what he needed to do in order to present
his new information to the courts. The paralegal instructed
Jaimi to file a petition requesting a new trial in the Idaho Supreme
Court. That paralegal advised Jaimi that the Idaho Supreme Court
had legal jurisdiction to hear his petition for a new trial.
Jaimi followed that paralegals' advise and filed a petition with
the Idaho Supreme Court requesting a new trial. The paralegal
refused to allow Jaimi to file the petition through the resource
center so Jaimi prepared the petition with the assistance of
another inmate, and then he sent the petition to me and I filed
it for him on or/about November 6, 2001. While the Idaho Supreme
Court did process Jaimi's petition requesting a new trial they
later dismissed it without giving him a reason why some thirty
days after it was filed. Then, after the Idaho Supreme Court had
dismissed Jaimi's petition without giving a reason why, Jaimi then
filed a petition for post-conviction relief back in the district
court, in Jerome. I also had to help Jaimi to file that pleading
as the paralegal in charge of the resource center at (ISCI) had
refused to help Jaimi to file it.
Judge Borrensen, Jaimi is confined within a prison where
there is no law library and the officials who have charge over
Jaimi control everything that he does. The paralegals and other
state officials from the Idaho Attorney General's Office are still
making the decisions concerning what legal pleadings Jaimi can
file, and when, if at all.
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It is my understanding that Jaimi has a constitutional right
that guarantees him meaningful access to the courts. I am providing
for your review a copy of a concern form which Jaimi recently
submitted to the paralegal in the resource center at (ICI-0) after
she refused to process his legal documents that he was attempting
to process in reterence to his criminal case that is currently
before the court.
If I have failed to follow the exact rules of legal procedure
in my attempts to help Jaimi in his efforts to present his pleadings
and facts to the courts then I ask that you please take into
consideration that I am almost seventy-one years old, and I have no
formal training in the law whatsoever. Therefore, please don't
allow my ignorance of the law and, the actions of those who control
every aspect of Jaimi's daily life functions, to continue to deny
him meaningful access to the courts.
As I understand the law there is no statute of limitations
on a public offense of murder. Therefore, if it has been established
by legal process that Marilyn Arbaugh·' s death was in fact a muraer?
Then the law must look at all the evidence to determine, fairly,
and factually, who actually caused. the death of Marilyn Arbaugh.
Tiffany Arbaugh has admitted that she was in possession of a gun
on July 1, 1984, the day that Marilyn Arbaugh was fatally shot.
Tiffany Arbaugh also testified under oath at Jaimi's trial that
she had fired a gun on July 1, 1984. However, the records also
show .that Tiffany Arbaugh did not admitt to having fired a g~n
on July 1, 1984, until eleven days later, and the gun that Tiffany
Arbaugh claims was the gun that she admitted to having fired
on July 1, 1984, was not taken into custody until eleven days later.
It is an established fact that there were multiple guns
involved in the shooting incident that happened on July 1, 1984,
yet only one gun was used as evidence at Jaimi's trial. And, now,
more than twenty years later there is proof now available, through
the aid of a professional investigator, that the gun that Jaimi
took away from Marilyn when she tried to shoot him with it on July
1, 1984, was not presented to the jury at Jaimi's trial. The gun
that Jaimi took away from Marilyn on July 1, 1984, when she tried
to shoot him with it, was her • 22 rifle that had her name or initials and an
Letter to Judge Borrensen: -3From: Betsy Charboneau
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insignia that read "Calamity Jane" on the stock piece. As~ have
relayed to the courts in a sworn statement, and have also tried
to tell the courts in person for several years now, Marilyn's own
daughter, her youngest daughter, "Tira"; who married my other
son Jimmy Griggs, did in fact inform me that the prosecutor "Marc
Haws" had instructed her to get rid of her mother's .22 rifle.
Tira told me that she and other, unknown members of her mother's
family, had buried that rifle somewhere on the El Rancho property
where they lived.
Judge Borrensen, is our justice system only available to
those who have the financial means to hire trained and competent
lawyers? Jaimi is innocent and, if the courts.will just look at
the evidence that is now available, as happenstance has finally
uncovered what the prosecutor suppressed, this evidence will now
prove to the courts that Jaimi is actually innocent.
Thank you very much for your time in this matter.
Very truly yours,

,.-

.............

_,,..><~~l4_~-rµ~
Betsy ay C
oneau
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From: Betsy Charboneau
9325 W,, Wright
Boise, Idaho 83709

To:

The Honorable;
District Judge Robert Elgee
201 Second Street
Hailey, Idaho 83377

Subject: My sworn statements in reference to my son Jaimi
Charboneau's case. A case which is now before judge
Robert Elgee, Case No. CV-08-1342.
Dear Judge Elgee,
Please let me first point out your honor the fact that
I am now seventy-one years old and I am addressing this letter
to you not only as Jaimi's mother, but as a witness to factual
information which I believe has great importance to the decisions
that will be made by the court in my son's case.
As I am not a lawyer and I do not possess a degree in law
it may be that I am going about this in the wrong manner. However,
because I believe that.Jaimi is innocent and has been wrongfully
incarcerated for almost twenty-six years of his life, for a crime
that he did not commit as I believe the courts would realize once
all the evidence is brought out and iaid to bear, I must take
this opportunity to present to you this factual information.
Perhaps I should also point out the fact that I have tri~d
on numerous occasions to tell the courts about this information
however, in the past whenever was allowed to testify at court
hearings my statements .were always restricted to what the
attorneys would ask me about. I am not an attorney I am just
sworn statement of Betsy Charboneau
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a mother, and a courtroom is a very intimidating place.

SWORN STATEMENT OF BETSY CHARBONEAU

STATE

OF

IDAHO)
(

COUNTY OF ADA

SS:

)

I, Betsy· Charboneau, being first duly sworn upon my oath
do hereby state that the information provided in this document
is true and correct to the best of my knowledge and belief:
1.
My name is Betsy Charboneau, and I am over the age
of eighteen and competent to testify in these matters;
2.
I am a legal citizen of the United States of America
and I reside at 9325 W. Wright in Boise, Idaho 83709;
3.
I .am the biological mother of Jaimi Dean Charboneau.
I am also personally familiar with an attorney named Golden R.
Bennett as I personally hired Mr. Bennett to represent my son
Jaimi Charboneau in August 1984 after Jaimi was arrested and
charged with the murder of his ex-wife Marilyn Arbaugh;
4.
I do recall my son Jaimi Charboneau asking Golden
Bennett to go and speak to witnesses who could verify Jaimi's
version of the events that took place prior to and on the day
of his arrest on July 1, 1984. I recall that Jaimi Asked Golden
Bennett to go and speak with two sisters, Valerie and Kim Obenchain
who had known both Jaimi and Marilyn and who had seen Jaimi and
Marilyn together at a bar in Twin Falls, Idaho called the Alley
Bar, just a few nights prior to July 1, 1984. I also recall
Jaimi asking Golden Bennett if Sheriff Elza Hall had confirmed
whether or not his deputies had found the rifle that he had
informed the sheriff's deputies about when they arrested him.
I remember that Jaimi told Mr. Bennett that that rifle was
identifiable by Marilyn's Name or initials and an inscription
that read Calamity-Jane. Jaimi told Mr. Bennett that he had
s-wem statement of Betsy Charooneau to judge Elgee (2)
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told the sheriff's deputies that that rifle was lying on the
ground next to the fence just a few feet away from the spot
where Jaimi was arrested by the deputies. I also have kept a
copy of a letter that Jaimi wrote to Mr. Bennett in August 1984
where he discusses these things with Mr.. Bennett;
5.
I was personally familiar with this .22 rifle that
Marilyn· owned as I had seen her with it on numerous occasion
during her and Jaimi's relationship. I attended Jaimi's trial
and I did not notice if the rifle that was used at Jaimi's trial
was the rifle that had Marilyn's name or initials and the CalamityJane insignia or not. I just assumed that it was among the evidence
that was presented at Jaimi's trial;
6.
After Jaimi's trial my younger son Jimmy Griggs did
meet and.marry Marilyn's youngest daughter Tira. During the
course of Tira and Jimmy's marriage Tira did confess to me the
fact that Marc Haws the prosecutor who took Jaimi's case to trial
had given Tira instructions to get rid of her mother's .22 rifle.
Tira told me that she was intimidated by Marc Haws and she also
.told me that she and other members of her mother's family had
buried her mother's rifle somewhere on the property where the
shooting occurred;
7.
After Tira had told me about the fact that Marc Haws
had told Tira to get rid of her mother's .22 rifle I did inform
Jaimi about this and he asked me if Tira would be willing to
show her where they had buried the rifle but, before I could
ask Tira if she would show us where they had buried the rifle
she unexpectedly died due to complications steaming from a severe
asthma attack;
8.
In 2002 when Jaimi filed a petition with the courts
based on the fact that we had also discovered that there was
information being provided by witnesses who claimed that a gun
had been discovered hidden in the attic of the Jerome County
courthouse that was also identified as being involved in the
Charboneau case. When Jaimi's case went before the court at
sworn statement of Betsy Charboneau to judge Elgee (3)
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that time we believed that the court would give Jaimi his day
in court and allow me and other witness to come forward and
testify about the information that we could offer, however,
that unfortunately did not happen;
9.
Judge Elgee, I ask you as a mother and a citizen in
a country where we have a fair justice system how can we allow
someone who can prove he is innocent to remain incarcerated
without a fair opportunity to present evidence that would prove
his innocence. Please don't let this continue to happen at the
very least give Jaimi a chance to prove that the jury that
convicted him did not see all the evidence and therefore there
verdict was not based on what really happened on July 1, 1984.
In closing I want you to know that I am willing to come
forward and testify about this information to help the court
find out the truth about what really happened on July 1, 1984.
FURTHER YOUR AFFIANT SAYETH NAUGHT.
Dated t h i s ~ day of July, 2009.

Subscribed and sworn to before me t h i ~ d a y of~h.\\A,

~

2009.

N~P~RmA

My Commission Expires:
I reside at:~~\.5&

OZJ Ul \ b\ \Y
, Idaho
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CERTIFICATE Of SERVICE
I, Betsy Charboneau, HEREBY CERTIFY that on the~~' day
of July, 2009. I did cause to be mailed to the below listed
parties a true and correct copy of the foregoing: SWORN STATEMENT
OF BETSY MAY CHARBONEAU. I mailed this document via the United
States postal service first-class postage having first been
prepaid.

The Honorable;
Robert Elgee, District Court Judge

201 Second Street
Hailey, Idaho 83377

John Horgan
Office of the Jereme County Prosecutor
Jerane County Judicial Annex
233 w. Main
Jerane, Idaho 83338
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February 21, 2011
From: Betsy Charboneau
9325 W. Wright Street
Boise~ Idaho 83709
To:

Office of the Jerome County Prosecuting Attorney
Attn: Mr. John Horgan
Jerome County Judicial Annex
233 West Main
Jerome, Idaho 83338

Subject:

(_)

Jaimi D. Charboneau V. State ofldaho
Search for Suppressed Evidence (The "Calamity Jane" .22 rifle).

Dear Mr. Horgan:
I am addressing this letter to you in your official capacity as the Prosecuting Attorney for
Jerome County, Jerome Idaho, a State which is part of the United States of America. Mr.
Horgan, I am s.ending you this letter in response to a letter that you sent to my daughter, Becki
Champion in June of last year. Since that time I have taken the time to read up on those sections
of the Idaho Constitution which you cited in your letter to my daughter to support your position
regarding the rifle that we have reason to believe was deliberately suppressed upon instructions
by Marc Haws, the Spedal Prosecutor who represented the State as prosecutor at my son's jury
trial.
Mr. Horgan, unless I did not understand the language written in the Idaho Constitution
accurately, I believe that it states, that the State of Idaho is an inseparable part of the union.
Please see Article 1, Section no. 3.
I would also like to direct your attention to Article 1, Section no. 13 of the Idaho
Constitution: (Guarantees In Criminal Actions And Due Process Of Law). It seems to me that
you were careful to select only that portion of the "Rights of Victims" section that would lend
support to, and 'Justify'', the position you were taking as stated in your June 2010 letter to my
daughter Becki Champion.
·
I also direct ·your attention to Article 1, Section no. 21 of the Idaho Constitution which
reads as follows: "RESERVED RIGHTS NOT IMPAIRED". This enwneration of rights shall
not be construed to impair or deny other rights retained by the people. Mr. Horgan, you are duty
bound to uphold the Constitutional rights of every citizen of this state pursuant to the Idaho State
Constitution and the Constitution of the United States of America. Mr. Horgan, the way that I
understand the laws of our State and Nation, it is your sworn duty, as a Prosecutor, to seek
justice and not to choose sides or misuse your office for the purpose of keeping an innocent man
in prison. Furthennore, it shocks my conscience to think that you would misuse the "Rights of
Victims" for the apparent self-serving purpose of protecting your interests which, obviously is to
try and continue the cover up, of suppressed material evidence in_connection with a murder case.
Letter to Mr. Horgan: page 1 of 4
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I am referring to a .22 caliber rifle that belonged to Marilyn Arbaugh. This rifle is identifiable by
Marilyn's name or her initials and the phrase "Calamity Jane" engraved in the stock.
Mr. Horgan, doesn't it cause you to stop and think things over when you consider the fact
that it was Tira Arbaugh herself, the daughter of Marilyn Arbaugh, that told me personally, that
she took part in burying her mother's rifle somewhere on the "El-Rancho 93" property and now I
have just recently learned that Tira also had confessed this information in a letter that she had
written to Judge Becker.
Mr. Horgan, I should inform you that information has recently come to my attention
confirming that Tira did in fact write a letter to Judge Becker in the year 1989 some four years
after she had testified as a material witness at Jaimi 's trial.
Mr. Horgan, is that the reason why you have suddenly decided to try and obstruct the
potential recovery of Marilyn's rifle, because it might prove that Jaimi did not fire the shot that
caused her death?
. Mr. Horgan, can?t yc;,u see that if that.rifle is recovered; balli~tics.tests could then be done
on it and those scienti+ic test results would be able to reveal the truth about what really
happened?
y OU stated in your letter that you were required ''to treat Marilyn Arbaugh family with
respect and dignity". Mr. Horgan, it seems to me that you would demonstrate a measure of
respect and dignity to Marilyn's own daughter and to the people of Jerome County, who have
entrusted you to serve them with those same virtues. Mr. Horgan, I have no doubts that Tira
loved her mother and I am sure that she was devastated when her mother died yet, she still could
not live with all the lies that she had been aware of and according to her own words, she had
been coerced into taking part in some of those lies because a dishonest prosecutor wanted to
make sure that a jury would convict my son.
I know that all of that was orchestrated by Marc Haws, the Prosecutor who took the case
to trial. Marc Haws has a proven history of prosecutor misconduct in other high profile cases that
he has prosecuted. I refer you to the Donald Paradis case. In that case, Mr. Paradis spent some 21
years in prison and 19 years of that time he was on "Death Row', for a crime that he did not
commit Marc Haws was able to win a conviction against Mr. Paradis by hiding material
evidence and by coaching an "expert" witness to lie.
Since his release from prison, I have spoken to Mr. Paradis myself and he informed me
that the Ninth Circuit Court of Appeals eventually overturned his conviction because the new
prosecutor in the county where Paradis had been tried was honorable enough to do the right thing
and he reported the ·suppressed evidence to the court's·and he notified Mr. Paradis' attorney's as
it was his legal obligation to do so. There were two victims in the Paradis murder case yet, the
prosecutor in that County did not attempt to hide behind select sections of the "Rights of
Victims". He did the right thing.
Mr. Horgan, if that rifle is at some point recovered from the location where Tira Arbaugh
has confessed it to be, it will prove two things, one that, Tira was telling the truth and two, the
jury that convicted my son did not see all the material evidence. Mr. Horgan, there is one thing
that really puzzles me about the letter that you sent to my daughter, Becki Champion in June,
2010. In that letter you did not mention one thing about the fact that you are aware of the fact
that there was a recent search done to try and unearth the rifle in question. And, as you are aware
that search took place in the summer of 2009 under the supervision of the Jerome County
Sheriff's Office.
Letter to Mr. Horgan: page 2 of 4
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I am also certain that you are aware of the fact that Deputy Rick Cowen of the Jerome
County Sheriff's Office did participate in that search that was conducted by a private investigator
named Peter M. Smith who had been hired by Jaimi's friends and family members. I should
point out that while Mr. Smith's search did not result in the discovery of that rifle, it is by no
means conclusive that the rifle is not still buried there on that property somewhere as Tira
confessed it to be. What you need to understand is that, when Mr. Smith conducted his search in
2009, that was the first time that he had ever been on the property. Also, Mr. Smith was
completely unfamiliar with geographic and structural featlll'es of the area where the rifle is
reported to be buried. On top of which we were unable to pinpoint Mr. Smith to an exact location
to begin searching or digging to try and locate the rifle. At that time I was only able to tell Mr.
Smith what Tira had told me, which is, "that she had helped to bury her mother's rifle
somewhere on the El-Rancho 93 property". Mr. Horgan, I should also inform you that Mr. Smith
also admitted to us that he had used an unsuitable metal detector when he conducted his search
for tge. rifle...The metal 4etector that Mr. Smith used only had the capacity to df:-tect objects at a
depth of eight inches. Colllllion sense tells me that if a person was trying to hide an qbject like a
rifle they would likely bury it deeper than eight inches.
Since that initial search Mr. Horgan, we have done some research and we have learned of
a high tech. device that is much more capable of doing a more thorough and sweeping search to
try and locate that rifle. I am currently working on raising enough money to hire a
technologically skilled person to do another search with a "Ground Penetrating Radar" machine.
Mr. Horgan, we have also been in contact with a representative of the company that now
owns the El-Rancho 93 property. Mr. Frank Judd is a representative for Farmland Reserves Inc.,
and he has given us written authorization to conduct another search. Mr. Judd's only stipulation
is that law enforcement officials be present when the search is to be done. I am sure that you.
would agree that Mr. Judd's response to our request is reasonable and practical.
Mr. Horgan, neither myself nor anyone else who is involved in seeking to conduct this
search is doing so for the purpose of causing emotional pain or distress to anyone. I just want:
you to remember that my son is a human being too and I don't think that is asking too much to
conduct a thorough search to try and locate that rifle. Once a thorough search is done, we can all
know the truth and then we will be able to put this whole thing to rest once and for all.
Mr.;Horgan, as Jaimi's Mother, I would always expect him to do what's right and ifhe
ever made a mistake or did something wrong, I would naturally want him to face up to those
mistakes. Wouldn't your mother expect the same from you?
Before I close Mr. Horgan, I would like to ask you a few questions. ·
First, how did you learn about the gun that was discovered hidden in the attic of the
Jerome County Courthouse by the Janitor Mr. Melvin Wright?
Secondly, \Vhere is that gun Now? I would also like to ask you if you had any knowledge
of a letter that Tira Arbaugh had written to Judge Becker sometime after Jaimi's trial? Also, do
you have knowledge of where that letter is Now?
Finally, Mr. Horgan, after you learned about the gun that Melvin Wright had discovered
hidden in the attic of the Jerome County Courthouse, (the gun that was identified as being part of
the Charboneau Case Guns), did you notify Jaimi' s attorney about that information? And, did
you send an official report about that information to the Idaho Attorney General and / or the .
Idaho Supreme Court?
Letter to Mr. Horgan: page 3 of 4
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"If so, did they give you any instructions regarding the proper legal course of action you
should follow in keeping with the rules of evidence?
Lastly, Mr. Horgan, is it with-in your legal authority to just do away with material
evidence in a M~der case in just any manner you might choose, or are you required ~y statute to
maintain and control such evidence in a Constitutionally defined way?

Thank you very much for your time in this very important matter.
I eagerly await your reply.
Sincerely,

BetsyC

Cc:

Office of the Idaho Attorney General
Idaho Supreme Court
l/l)eputy Rick Cowen, Jerome County Sheriff's Office
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March 9, 2011

:

To:

Mr. Rick Cowen
Jerome County Deputy Sheriff
300 North Lincoln
Jerome, Idaho 8333 8

From: Betsy Charboneau
9325 W. Wright Street
Boise, Id. 83709
Subjec.t:

Search for Suppressed Evidence ("Calamity Jane" .22 rifle).
Jerome County Criminal Case
Jaimi Charboneau v. State of Idaho

Dear Mr. Cowen:
My name is Betsy Charboneau, I am Jaimi Charboneau's mother and I am writing you
this letter in regards to our ongoing search to try and locate the .22 cal. Rifle, with the "Calamity
Jane" insignia that belonged to Marilyn Arbaugh. This rifle is identifiable by Marilyn's name or
her initials and an inscription that reads "Calamity Jane" on the stock. This rifle is the same rifle
that Marilyn had used when she shot Jaimi several times during an incident that occurred in
August 1983. (Please see the court records on file in Shoshone, Idaho. Fifth District Judge Daniel
C. Hurlbutt, Jr. signed an order binding Marilyn over to stand trial as a result of her actions in
that shooting incident). A copy of Judge Hurlbutt's order is attached. Marilyn tried to shoot Jaimi
again with that same rifle during the shooting incident that occurred in Jerome County at the ElRancho property on July· 1, 1984.
During the July 1, 1984 incident Jaimi has stated from the time of his arrest that he was
able to get that rifle away from Marilyn when she tried to shoot him with it on that occasion. Mr.
Cowen, it is only by Jaitni' s own admission that there is any proof at all that he in fact did fire
that rifle. Jaimi admitted that he fired that rifle after he was able to take it away from Marilyn.
Shortly after Jaimi was arrested he admitted to his attorneys that he fired that rifle from his hip at
a low. angle toward the ground and only out of fear for his own life because he was being shot at
by Marilyn and her eldest daughter Tiffinie. However, Jaimi has always maintained that he did
not point or aim that rifle at anyone during the shooting incident that happened on July 1, 1984.
Mr. Cowen, it is a fact noted in the official police reports that Jaimi waited for law enforcement
officials to arrive on the day of the shooting incident that took place on July 1, 1984. When law
enforcement officials did arrive on the scene at the El-Rancho-93 property it is also a fact noted
in the official police reports, that Jaimi signaled his location to them by whistling loud enough
for them to hear him, Jaimi also waived his arms over his head to signal bis location to those
officers once they had heard his whistle. When these officers approached Jaimi he informed
them that the "Calamity Jane" .22 cal. Rifle was on the ground near the fence just a few feet
behind him.
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Mr. Cowen, until just a few years ago Jaiini and all of his family members believed that that
rifle, the one with the "Calamity Jane" inscription, had been collected along with all the other
guns and sent to the Crime Lab for ballistics testing.
We were always under the assumption that that rifle was part of the evidence that was presented
to the Jury at Jaiini's trial. The first time I had heard anything at all about Tira's claim that her
mother's rifle might have been burled somewhere on the El-rancho-93 property was about four
or five years after Jaimi's trial. That's when Marilyn's youngest daughter Tira, who was by that
time involved in a relationship with my other son Jimmy Griggs, told me that the prosecutor
''Marc Haws" had setup several meetings with the Arbaugh family 'and that he kept telling them
that it was very ~portant that they get rid of her mother's rifle.
Tira did tell me that she and other members of her mother's family had buried the rifle
somewhere on the El-Rancho-93 property. Tira told me that she had been wanting to tell
someone about the things that Marc Ha~ had told her· and other witnesses to say and do, but,
she was afraid of Marc Haws. ·
.
I do remember that I told Jaimi about what Tira had told me. Jaimi was still on death row at that
time and he just said, "Mother I don't know what I can do". He asked me if I would try to find
out if what Tira had told me was true. I tried to find out more information so that we might be
able to confirm what Tira had told me about them burying her mother's rifle out there on the ElRancho-93 property.
However, circumstances in my own life which came into play at that time, took me away from
my son Jaimi for a few years. During that time I had moved to Silsby, Texas to spend time with
my brother and his family. About a year later I moved back to Idaho. I had only been back in
Idaho for a few weeks when I was severely injured when a drunken man viciously attacked me
and physically assaulted me. As a result of that attack I suffered a broken jaw, a severe
concussion and other injuries which took me more than a year to recover from. Then, about a
year or so later I learned through my son Jimmy Griggs that Tira had suffered a severe asthma
attack and we lost her. At that point I had no proof at all to support what Tira had told me about
her mother's rifle being buried somewhere on the El-Rancho-93 property. And so, without
anything more to go on the subject concerning what Tira had told me about her mother's rifle
just kind of got set aside.
After several years had gone by I was then contacted by a woman named Tina Venable. I had
known Tina Venable years before when I lived in Mountain Home, though the relationship was
only a casual one. Tina told me that she had recently moved back to Mountain Home after being
away for about twenty years. Tina told me that she had been trying to contact me because she
was taking some courses in law and she had done some reading on my son Jaimi Charboneau 's
case
she felt that a terrible injustice had been done to him. Tina told me that she would like
to help by doing some research and investigating. I of course welcomed the help to try and get
Jaimi's case back before the courts.
At first all of our attempts to gather information and to review the records or any of the physical
evidence in Jaimi's case were fiercely rejected by Cheryl Watts who was the District Court Clerk
at that time and throughout Jaimi's trial'and sentencing proceedings. However, through Tina
Venable's persistence, we eventually were able to learn bits and pieces of information from a
few former Jerome County law enforcement officers. Tina Venable accompanied me in May of

and

(_)
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2001 when I went and spoke with Larry Gold, a former Jerome County Sheriff, who held that
office during Jaimi' s appeals and resentencing proceedings. Larry Gold told myself and Tina
Venable that there were lots of legal problems concerning how law enforcement officials had
mishandled a lot of the important evidence in Jaimi' s case.
Larry Gold did tell me that he was going to write Jaimi a letter and he also told me that he would
be willing to go before a court of law and testify about his personal knowledge of facts and bis
theory regarding other things that he felt were deliberately done wrong by law enforcement
officials involved in the investigation of the shooting incident that happened the day that Jaimi
was arrested. Larry gold also encouraged me to go and speak to Mito Alonzo who was at one
time a Deputy Sheriff in Jerome. Larry Gold told me that Mito Alonzo had been involved in the
investigation of the shooting incident and he also told me that Mito Alonzo could provide me
with even more facts concerning things that were done wrong in Jaimi's case.
After my visit with Larry Gold I then went to see Mito Alonzo. Tina Venable also went with me
to see Mito. Larry Gold had informed us that we could find Mito Alonzo in Caldwell, Idaho at
his new place of employment at the office of Probation and Parole. Tina Venable and myself met
with Mito Alonzo over a two day period and we discussed with him the subject of his personal
knowledge concerning things that were done wrong by law enforcement officials who had been
involved in the investigation in the case against Jaimi. You can learn more about what was
revealed during the meeting and discussion that Tina Venable had with Mito Alonzo by
reviewing the transcripts of a taped recording from that meeting which is on file in Jerome
County. Those tape recordings of the interview between Mito Alonzo and Tina Venable were
ordered to be transcribed and made part of the record by order of Judge John Butler.
Mr. Cowen, one of the most compelling pieces of information that came from that meeting with
Mito Alonzo for me was his suggestion that I contact a man named Melvin Wright Mito told me
that Melvin Wright had at one time worked as a janitor in the Jerome County Courthouse. Mito
told me that Melvin Wright would be able to tell me about a gun that he had discovered hidden
in the attic of the Jerome County Courthouse several years after Jaimi's trial. Shortly after our
meeting with Mito Alonzo, Tina Venable and I traveled to Jerome to try and speak with Melvin
Wright however, we discovered that he no longer worked at the courthouse and we were unable
to determine his home address.
Before I could hire an investigator to try and locate Melvin Wright, Judge Butler had dismissed
Jaimi's third Petition for Post-Conviction Relief. Later on when I was able to hire a private
investigator, C.J. Nemeth, she was able to eventually tract down Melvin Wright at his new place
of residence in the state of Minnesota. C.J. Nemeth was filially able to obtain a sworn statement
from Melvin Wright. (I will attach a copy of Melvin Wright's sworn statement for your review).
With Melvin Wright's sworn statement, we were finally able to confinn, that at least one of the
guns that was involved in the shooting incident involving the case against Jaimi, had in fact been
suppressed by law enforcement officials who had been entrusted with that crucial evidence!
At a later date C.J. Nemeth and my daughter Becki Champion were able to persuade Judge
Butler to compel Jerome County Officials to allow us to examine all the evidence that Jerome
County has maintained since J aimi' s trial. When we went to view all of the evidence, myself, my
daughter Becki Champion and C.J. Nemeth, the Investigator that we hired, we neither seen the
gun that Melvin Wright had discovered hidden in the attic of the Jerome County Courthouse, nor
Marilyn's .22 cal. Rifle, the one identifiable by Marilyn's name or her initials and the "Calamity
Letter to Deputy Rick Cowen: page 3 of 6
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It seems to me that this, truth and justice ideology, would certainly apply to a situation where
you had reason to believe that important evidence, material to a serious crime was with-in your
ability to recover, particularly when that material evidence is reported, by a material witness, to
be located with-in your lawful jurisdiction.
Mr. Cowen, I do not know you personally and because I would want you to give me the benefit
of doubt until I gave you reason to do otherwise I want you to know that I do not write you this
letter for the purpose of doing any injustice to your character as a person or as a professional
public servant. I just want you to know that as a citizen of the State of Idaho and of the United
States of America and, as Jaimi's mother, I have the right to expect that you would, at all times,
perform your lawful duties with honor and integrity to insure that j~ce and right will always
prevail.
Mr. Cowen, I should also infonn you that new iirformatipn about that rifle, Marilyn's "Calamity
Jane" rifle, has just recently come to my attention through a happenstance enc~unter a man who
knew Marilyn and both of ~er daughters Tiffany and Tira. This man informed me that he was in
possession of a copy of a letter that Tira Arbaugh had written to Judge Becker in 1989. There
will be more about the man who informed me about the letter that Tira wrote to Judge Becker in
the near future.
Before I close this letter to you Mr. Cowen I would like to ask you to answer a few questions not
just for myself but, also for the citizens of the State of Idaho who have entrusted you to serve
them with honor and, for any judge in any court that might, by law, be required to review this
matter at a future date. Mr. Cowen, I am only asking you to state a brief factual response to each
question that I present to you here in the interest of justice for my son Jaimi.
Mr. Cowen, my first question to you is;
·
1.) Are you personally aware of the fact that a shooting incident took place in the year 1984,
in Jerome County, Jerome, Idaho on the rural property known as the El-Rancho-93,
which is located North and East of Jerome on Highway 93?
2.) Are you personally aware of the fact that there were at least three people involved in that
shooting incident at the El-Rancho-93 property in 1984 and that there were at least three
different guns involved?
3.) Are you personally aware of the fact that one of the guns that was involved in the
shooting incident that took place at the El-Rancho-93 property in 1984, was later
discovered hidden in the attic of the Jerome County Courthouse by the janitor Melvin
Wright sometime between 1992 and 1993 almost nine years after Jaimi 's trial?
4.) Are you personally aware of the present whereabouts of that gun that Melvin Wright
discovered hidden in the attic of the Jerome County Courthouse?
5.) Are you personally aware of anyone having reported the discovery of a .22 cal. Rifle
identifiable by the initials "M.A." or the name "Marilyn Arbaugh", and an insignia that
reads "Calamity Jane" engraved in the stock?
6.) Did you personally participate in a search at the El-Rancho-93 property located in Jerome
County in the summer of 2009, for the purpose of trying to locate the missing "Calamity
Jane" .22 cal. Rifle?
7.) Has the Jerome County Prosecuting Attorney, "John Horgan" or "Marc Haws" the
Prosecutor who represented the State at Jaimi's trial, attempted to obstruct you from
aiding any further in the search for the missing "Calamity Jane" rifle by intimidation or
any other dishonest means?
Letter to Deputy Rick Cowen: page 5 of 6
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In closing this letter to you Mr. Cowen, I would like for you to know that I do appreciate your
taldng the time to answer these important questions. By doing so, you are demonstrating not only
to me but, also to the other good citizens of the State of Idaho that you are an honest truth
seeking public servant.
Very truly yours,

~~
&.w'l::da:i tlJ.d<
Betsharboneau
Cc:

"'

4S1ar:u·-&

~.::at:? /~

Idaho Supreme Court
Idaho Attorney General, (Honorable Lawrence G. Wasden)
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)
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THE DEPOSITION OF JOHN HORGAN was taken on behalf

1
2

of the Petitioner at the Jerome County Courthouse,

3

233 West Main Street, Jerome, Idaho, commencing at

4

11:00 a.m., on June 16, 2014, before Catherine L.

5

Pavkov, Certified Shorthand Reporter and Notary Public

6

within and for the State of Idaho, in the above-entitled

7

matter.

8

APPEARANCES:

9

10
.

11

For the Petitioner:

12

Lynn Law Office

13

BY:

JOHN C. LYNN

'

;

14

776 East Riverside Drive, #240

15

Eagle, Idaho

83616

16
17

For the Respondent:

18

Office of Attorney General

19

BY:

20

700 West State Street, 4th Floor

21

Post Office Box 83720 ·

22

Boise, Idaho

KENNETH K. JORGENSEN

83720-0010

23
24

Also Present:

'
j

TOM BERGSTROM

25
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3
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6
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4

Copy of letter to Judge Becker

23

from Tira Arbaugh
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15
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'

38

.

Sheriff Larry Gold
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17
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Handwritten document by unknown author

44
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52
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8
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54
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70

21
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JOHN HORGAN,

2

first duly sworn to tell the truth relating to said

3

cause, testified as follows:

4

EXAMINATION

5
6

QUESTIONS BY MR. LYNN:

Q.

Please state your full name for the

9

A.

John Horgan, J-o-h-n H-o-r-g-a-n.

10

Q.

And where do you currently reside?

11

A.

Jerome,

12

Q.

And how old are you?

13

A.

Fifty-eight.

14

Q.

Have you had your deposition taken before?

15

A.

No.

16

Q.

Okay.

7
8

record.

Idaho.

Let me just explain a couple of

17

things that might be helpful to the court reporter here

18

this morning.

19

First of all, my name is John Lynn.

20

represent Mr. Charboneau in this post-conviction

21

proceeding.

22

this morning.

23

to a transcript that you're free to review for any

24

corrections or errors, that sort of thing.

I

And we have noticed you up for a deposition
And we're going to reduce your testimony

To assist the court reporter, I would ask

25
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1

you to wai~ until I finish my question before you start

2

to answer so that we're not stepping on each other.

3

Also, avoid using the expressions "uh-huh" or "huh-uh,"

4

that can get lost in translation for obvious reasons.

5

And, finally, if I ask a question that you don't

6

understand, which is frankly quite likely, just ask me

7

to restate it or rephrase it so that you understand the

8

question and so that I can assume that you understood

9

the question before you begin to answer.

10

Any questions

at all?

11

A.

I have none.

12

Q.

Thank you.

13

A.

Yes, sir.

14

Q.

How are you currently employed?

15

A.

Jerome County Prosecutor.

16

Q.

And how long have you been Jerome County

17

:

You're currently employed?

Prosecutor?

18

A.

Since 2009 this time.

19

Q.

And your last election in that regard was

A.

2008.

20
21

when?
I think actually I've been here

22

since 2008 as a deputy.

And then 2009 I got sworn as

23

the prosecutor this time.

24

Q.

And were you elected to that position?

25

A.

Yes.

•

•

--·-~
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Q.

1

You have been served with a Notice of

2

Subpoena Duces Tecum.

3

that for the record.

I just want to make a copy of

4

(Exhibit 1 marked.)

5

Q.

6

(BY MR. HORGAN)

that, Mr. Horgan.

Would you take a look at

Do you mind if I call you John?

7

A.

Not at all.

8

Q.

Did you receive that notice?

9

A.

I did.

10

Q.

And did you bring any materials with you

12

A.

I did.

13

Q.

Would you describe for the record what

11

14
15

today?

materials you brought?
A.

I 1 ve brought a memo -- two memos, one that

16

was sent in 2009, one in 2010.

One to the -- the first

17

to CJ Nemeth, N-e-m-e-t-h, initials CJ.

18

other to a Becki Champion.

19

B-e-c-k-i C-h-a-m-p-i-o-n.

And then the

I've got it spelled

20

Q.

Did you bring copies of those with you?

21

A.

I did.
MR. LYNN:

22
23

Let's have those marked as

Exhibits 2 and 3.

24

(Exhibits 2 and 3 marked.)

25

Q.

(BY MR. LYNN)

And in looking at these
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1

exhibits, Mr. Horgan, it looks like these are

2

memorandums that were prepared by you or your office in

3

response to letters, one letter was apparently faxed to

4

your office on October 2nd from CJ Nemeth, which is

5

identified on, I believe, it's Exhibit 2; and the other

6

letter, apparently dated June 16, from Becki Champion

7

and this is referenced on Exhibit 3.

8

do you have the letters that --

So my question is,

9

A.

I

10

Q.

You think you sent the original letters

12

A.

Yes.

13

Q.

And why would you send the letters back,

11

do not.

I

think I sent them back.

back?

14

rather than keeping a letter, you know, for a record in

15

your file?

16

A.

I

17

Q.

Do you recall in reference to the name of

didn't believe I needed to keep it.

18

the letter, the one dated October 2, do you recall the

19

subject matter of that letter?

20

A.

I

.

i

believe -- well, I believe that one had

21

to do with they wanted to dig up -- or do something at

22

the farm where this happened, I believe, and they wanted

23

the county to be involved in that.

24
25

Q.

I think that's one.

Yes, I'm aware that there was an effort to

discover an alleged gun that.was, you know, buried at
......,,_...,_,~------_,,..,..,,..,,,,..,.,......,._"""~"""--..,.--~-,.---~...,.,,...,... ...,......._-,_-...,,........~""""""="""~=~--.,..-=~---~--"""""'~-"""'·"""'-"""~"'"'·='"'"·...,--.,.·~·==""'.,,..,.,
• =,"""'~"""'
· ---,...·=~.,,..,..,,•.,,..,.,.,="""_~.,...=---"'"L,....=~-•"""~--"""·-"'"""·''t
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the ranch.

And so your response, essentially, indicated

2

that the county would not participate?

3

A.

Well,

4

Q.

Right.

5

A.

Okay.

But, basically, yes, that is

Okay.

And you have to kind of excuse my

6

it says what it says, right?
Okay.

correct.
Q.

7
8

questions.

I wasn't there.

So I'm just trying to

9

understand kind of the chain of events.

10

A.

No problem.

11

Q.

So why wouldn't the county -- why wasn't

12

the county willing to participate in an effort to

13

recover this alleged buried gun?

14

A.

15

for the record?

16

Q.

Sure.

17

A.

I said basically the victim's rights,

18

I

didn't believe the county should be involved.

Q.

19
20

Do you want me to go ahead and read that

By victim, of course, you mean Marilyn

Arbaugh?

A.

21

Marilyn Arbaugh's family.
·.

Q.

22

How did those rights relate to an effort

23

by Mr. Charboneau to find an alleged missing gun in the

24

case?

25

A.

Well,

I would think a victim of a
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1

30-year-old murder, or whatever it was at the time,

2

24-year-old,

3

dredged up and it looked like the county would be

4

involved in that.

Q.

5
6

Well, why would the victim or the victim's

family even be put on notice of such an effort?

A.

7

8

I guess, would be upset if this thing was

I think they're required to be notified of
I,

this stuff.

9

Q.

On the statute that you cited here?

10

A.

The statute and the constitutional

11

provisions.

Q.

Okay.

14

A.

Well, correct, the victim's, uh-huh.

15

Q.

What about the alleged gun that was

12
13

So you didn't want to upset the

family?

16

buried,

17

something significant to the rights of Mr. Charboneau?

18

I mean, did you consider that that might be

A.

And they could have contacted the property

19

owner and made arrangements to dig it up without

20

involving the county.

21

Q.

Okay.

So your position was, if you want

22

to go look for an alleged missing gun,

fine, contact the

23

property owner, but the county will not participate?

24

A.

Yes.

25

Q.

Did the property owners then contact your
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office at all and ask for your advice?

2

A.

I don't believe so.

3

Q.

Was there any requirement that the county

4

be involved in order to perform the search?
A.

5

6

owner could have said, dig,
Q.

7
8

I don't think so.

I mean, the property

right?

Do you recall the property owner asking

for your involvement in this particular endeavor?

9

A.

No.

10

Q.

Your office's involvement?

11

Not you

personally.

I don't believe so.

12

A.

No.

13

Q.

Did the sheriff -- who was the sheriff at

14

No.

that time?

I believe.

15

A.

Doug McFall,

16

Q.

This is 2009, apparently.

17

A.

Yes,

Q.

Do you recall whether Mr. McFall or any of

18
19

I believe Doug.

Yeah,

Doug McFall,

uh-huh.

20

his deputies or agents asked you about this particular

21

request to search property?

22
23
24
25

A.

Yes,

I would have basically responded in

the same way.
Q.

The other, the second letter, Exhibit 3,

refers to a letter apparently sent from Becki Champion
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dated June 16, 2010.

2

of that letter?

3

A.

I don't.

4

Q.

Again, your response was, quote, I will

5

not participate.

6

to become involved in some project?

7

A.

Do you recall the subject matter

So there must have been some request
:

Yes, same reason, the witness's rights.

I

8

believe that would not be respecting the dignity of the

9

victim in that case.

Also told her she is certainly

10

free to pursue all lawful avenues of inquiry on your

11

own, yeah.

12

Q.

i

Well, in regard to the -- this alleged

13

buried gun, have you come across any knowledge, hearsay

14

or otherwise, as to the existence or nonexistence of

15

this buried gun at the ranch, other than what we just

16

talked about here this morning?

,

17

A.

Just what was sent to me in these letters.

18

Q.

By knowledge,

19

A.

As I recall.

20

Q.

Has any other third party, a sheriff

'i

I'm talking about --

:

i

21

deputy or a citizen, or anyone, ever talked to you about

22

this alleged missing gun that was buried at the ranch?

23

A.

24

30 years.

Well, not that I recall.

II

I_

We're talking

So I don't know.
••

25

Q.

Well, yeah --
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1

A.

Not that I recall.

2

Q.

The letter was written in 2009.

3

that old.

4

A.

Right.

5

Q.

Since then, do you recall talking to

6

anyone about it?

7

A.

8

It wasn't

I could have talked to people about that.

The Pis, what were their names, Tom Berry, you said?

9

Q.

Mr. Berry.

10

A.

Not seeing him here, I can't place him.

11

But I could have talked to him about it.

12

recall specifically talking to him about that.

13

have.

14

Q.

'

But I don't
I could

Other than Mr. Berry, I guess I'm focusing

15

in on anyone from the Arbaugh family or any of the

16

investigators in the original prosecution.

17

A.

Like -- I'm sorry, I'm --

18

Q.

Well, the original prosecutor, Larry Webb?

19
20
21

You know, Sheriff Hall?
A.

Webb, it's possible.

Possible.

But I

don't remember for sure.

22

Q.

Well

23

A.

Larry comes in the case in

24

Q.

Do you have some memory of discussing this

25

issue with him?
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1

A.

I don't.

2

Q.

Well, when you say could have, that leads

But, again, I could have.

3

me to believe that there's probably something there that

4

triggers your memory.

5

A.

No.

I mean, I'm saying I could have, you

6

know, because when this thing came back up, obviously, I

7

may have seen him and said, hey, the Charboneau case,

8

something is going on, or something like that, I may

9

have said that in passing.

10

Q.

How often --

11

A.

But, again, I don't recall that.

12

Q.

How often would you see Officer Webb,

13
14

former Sheriff Officer Webb?

A.

Oh, he probably comes in the courthouse

15

every six months or so.

16

criminal things floating around.

17

someone who wrote a bad check to his office

18

bar, excuse me, and he was in here a couple of times on

19

that over the past five, six years.

20

Q.

Again, he's had a couple of
What else?

He had

And so, I mean, do you recall sitting down

21

or standing and talking to him about this particular

22

Charboneau proceeding?

23

A.

24

possible.

25

Q.

;

to his

I don't recall that.

But it's certainly
:

Are you friends,

personal friends with
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Mr. Webb?

2

A.

3

Can you define that for me?

I know him.

I talk to him.

4

Q.

Well, do you participate

5

A.

I've been in his bar one time.

6

do any other stuff together.
Q.

7
8

We don't

He hasn't been over to your house and you

haven't been over to his house?

9

A.

No.

10

Q.

Now, I was talking about Exhibit 1, the

11

subpoena, and I asked you to bring a number of

12

documents.

13

four boxes, banker boxes of documents.

14

materials that you had arranged to be brought for the

15

deposition pursuant to this notice, would that be fair

16

to say?

17
18
19
20

A.

And your office has brought several boxes,

Well, I asked them to bring what we had in

the office, right.

Q.

Okay.

And are these four boxes the total

documents that you have in your office?

21

A.

To my knowledge, yes.

22

Q.

For the record, would you just generally

23
24
25

'

'

And these are

describe those documents.

A.

There are three boxes that are the -- from

the re-sentencing that was done.

And the other box is
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1

from the post-conviction relief petitions of

2

Mr. Charboneau's file over the years.

3

understand it.

4

and all that.

5

Q.

Again, as I

I couldn't tell you which ones they are

Okay.

Total of four boxes.

Now, has

6

anything been removed from those boxes to your

7

knowledge?

8

A.

Not to my knowledge, no.

9

Q.

And those boxes have been in your office

10

continuously since the documents were prepared and is

11

that where they're stored?

12

A.

Well, the re-sentencing was

13

Q.

I believe it was in 1991.

14

A.

Twenty years ago, more than that,
And I don't know where it's been

15

something like that.

16

since then.

17

look at the boxes that they were pulled out of storage.

18

I assume that's -- we have a room in the back where we

19

keep old files.

20

courthouse.

21

old courthouse or here.

22
23
24
25

Q.

I know that when the investigator wanted to

And there are old files kept in the old

So I don't know if they keep them in the

So old files would be kept in -- some of

them would be kept in the old courthouse?
A.

Well, again, they used to be.

But they

moved the offices over here; again, I can't remember
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when.

I wasn't the prosecutor at that time.

And we

2

have old files stored in the back, we have a back room

3

in our office.

4

the basement of the courthouse, of the old courthouse,

5

300 North Lincoln.

And then there's -- used to be files in

6

Q.

Okay.

7

A.

So where they've been stored, I can't tell

8

you.

I do my best to stay clear of this case.

9

Q.

Why is that?

10

A.

Because I think I have a conflict.

11

That's

why Mr. Jorgensen is here.

12

Q.

And what is the conflict?

13

A.

Just like -- I was a law clerk for Judge

14

Becker at the time of the trial.

15

Q.

Yes.

16

A.

Right.

17

Q.

Okay.

Yeah, we'll get to that in a

18

minute.

So the boxes, you had those gathered because my

19

investigator wanted to look at the files and you were

20

able to obtain the four files,

21

courthouse or from your storage area?

A.

22

No.

either from the old

I asked Mike, my deputy, to do that,

23

yes.

24

assuming one of those two places.

25

So where he got them from,

Q.

I can't tell you.

I'm

What about the files relating to the
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1

2
3

original prosecution?
A.

Those would be with the AG's office, I

believe.

4

Q.

Those were sent onto the AG's office?

5

A.

Again, I assume so, because they did the

6

prosecution.

7

prosecutor!s office or we kept them at the AG.

8
9

10

Q.

I don't know if they came back to the

At any rate, they don't exist here in your

office, I'll say your jurisdiction?
A.

Not that I know of.

I asked him to get

11

everything we have on the case, and that's there on the

12

cart, four boxes.

13

Q.

Okay.

John, would you just -- let's start

14

with your background.

15

obviously, from law school.

16

graduate?

17

A.

Idaho.

18

Q.

What year was that?

19

A.

20

Q.

21
22

I

You graduated from college,
What law school did you

83 •

Just kind of give me an overview of your

professional career since 1983.
A.

Law clerked for a couple of years.

23

Associate in a firm in Jerome for a couple of years.

24

Prosecutor from 1987 to 1997.

25

to 2007, I want to say.

Private practice from '97

And then in 2007, I worked at
;
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Gooding County as a civil deputy in the prosecutor's

2

office there.

3

2008 was reelected in 2008 to be prosecutor here in

4

Jerome.

5

2009.

7

So when you were the prosecutor from '87

to '97, that was in Jerome County?

8

A.

Correct.

9

Q.

And who was your

10

And toward the end of

I've been the prosecutor here, elected, since

Q.

6

Came back here.

I'm sorry.
who was the

prosecutor, elected prosecutor at that time?

11

A.

That was me.

12

Q.

So you were the elected prosecutor for

13

those 10 years?

14

A.

Yeah.

So I was appointed in '87.

15

Mr. Mark Gause, G-a-u-s-e, as opposed to Marc Haws, was

16

the prosecutor.

17

appointed in spring of '87.

18

cycle, and I can't remember when that would be.

19

then was elected from then on.

20

just a second.

21

the election year.

22

you know.

23

there.

He left in spring of '87.

1;

I was

Ran for office the next
And

Go back -- let's see,

Yeah, probably '88 maybe would have been
I'm trying to go back by four years,

So probably it was, you know,

24

Q.

'88 to '97?

25

A.

Well,

'88, right in

'87 I was appointed.

. ·-·

-... ~ ¥ " " " ' - - ·--·~....~ · - - - ~
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Q.

Okay.

2

A.

And ran for election in, I want to say

3

it's '88.

4

Q.

5

But, again
The election would have been in the fall

of 1988?

6

A.

7

four years, from

8

'12.

--

Again, trying to go back by

'16 would be the next one, back to

So I think that's right,
Okay.

Q.

9

10

I believe so.

I

88,

And then prior to 1987, you were

the clerk for Judge Becker?
A.

11

Prior to

I

8 5,

Well,

'83 to '85

--

let's

12

see.

September of '83, September of '83 through -- at

13

the very end of the Charboneau trial, so like May maybe

14

6f '87.

Stop.

15

Becker.

And then I was in practice here as an associate

16

from '85, May, I want to say May, it was right in that

17

time of year, through '87 when I got appointed to be the

18

prosecutor.

Sorry.

May of '85, I was with Judge

At the little office over here.

19

Q.

Private practice?

20

A.

Yes.

21

Q.

By yourself?

22

A.

No.

With -- let's see, what was it then?

23

Rettig, Fredericksen & Williams was the name of the

24

firm.

25

Q.

And what type of practice did you have
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0

during that time period?

2

A.

They were the city attorneys, so I did the

3

city attorney,

4

they just do general private practice.
Q.

5
6

kind of prosecution for them.

But then

So then you were Judge Becker's clerk

during the trial proceedings?

7

A.

Right.

8

Q.

Up to the verdict?

9

A.

Right.

10

Q.

I think the trial was in May of 1985?

11

A.

I want to say it was.

12

as the trial was over,

13

here.

14
15

I came back and went to work

Q.

And what duties did you perform for Judge

A.

You know, help put together research, help

17

write orders, write decisions.

18

instructions.

19

know, things like that.

20

idea,

22

'

Becker?

16

21

But, yeah, as soon

Let's see, do jury

Just help with general logistics, you
That's kind of the general

I guess.
Q.

And Judge Becker, was he a sitting

district judge here in Jerome County?

23

A.

Yes, he had Gooding, Jerome and Lincoln.

24

Q.

Did he have an office in each?

25

A.

Yes.

But his main office was in Gooding.
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1

Q.

And where was your office?

2

A.

In Gooding.

3

Q.

And who replaced you as the law clerk?

4

A.

Oh, man.

5

Q.

Do you know?

6

A.

This is an absolute guess on my part.

7

think it was Steve Mendive,

8

believe.

9

10
11

12

I

I believe, M-e-n-d-i-v-e.

I

That's my best guess.

Q.

Okay.

And what have you done, if

anything, to prepare yourself for this deposition today?

A.

I made copies, got my computer and made

copies of the memos.

Asked my staff to get the boxes.

13

Q.

Okay.

14

A.

Mr. Jorgensen, he called just to make sure

15

I got the notice.

16

basically said no.

17
18

Q.

Have you talked to anyone?

Asked if I had any questions, I
And that's about it.

Okay.

So as far as any document review,

other than the letters that you pulled out?

19

A.

Nothing.

20

Q.

Nothing?

..

You haven't looked at the

21

petition for post-conviction relief or any of the

22

pleadings involved in this case?

.

23

A.

Nothing.

24

Q.

Are you aware generally of the allegations

25

supporting the post-conviction relief?
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A.

(1
"tfJIIJ

Again,

I'm just speculating, guessing,

2

because I hear things.

I tried very hard, again, to

3

stay out of it.

4

basically when he said something, he thought that more

5

was going to happen, you know, than just the general

6

post-conviction procedure.

7

office involved again.

8

has to do with a letter; is that right?

9

one of the daughters who has passed away or something.

I think basically I talked to Mike just

He had to get the AG's

But I -- let me see.

I think it

A letter from

10

Q.

Yes.

11

A.

Because I know that we had to pay for a

12

handwriting person,

13

I think it was for --

THE WITNESS:

Wasn't that what it was for?

14

I'm asking Ken.

15

was a letter that might have been written by the

16

deceased daughter.

17

that letter.

18
19

Q.

But I think that is what it was for,

I don't really know the contents of

But, obviously, has -(BY MR. LYNN)

Right.

Yeah, it does

involve a letter.

20

A.

That's pretty much

21

Q.

Yeah, there's a lot more.

22

A.

That's what I remember specifically

--

there may be more.

23

because of the request for the handwriting sample.

24

Because I always say, why.

25

Q.

Right.

Have you advised the commissioners
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1

about the case at all?

2

A.

Not really.

3

Q.

Yeah, you spoke of the letter that's

Just that we have to pay.

4

really behind this proceeding.

5

record here.

6

(Exhibit 4 marked.)

7

THE WITNESS:

8
9

I'll make a copy for the

Do you want me to look at

that?
Q.

(BY MR. LYNN)

Yes, please do.

And you

10

can take a couple of minutes to review it.

11

had assumed that you had already seen this letter.

12

that is a copy.

13

A.

14
15

Do you want me to read it?

I, frankly,
And

Because I'm

pretty sure I haven't seen that.
Q.

I don't necessarily want you to read the

16

whole letter.

17

been handed a copy of this seven-page handwritten letter

18

to Judge Becker, with a copy of the envelope that it was

19

presumably sent in.

20

about the existence of this letter, John?

21

dated in 1989.

22

A.

23
24

for that?

25

Q.

Prior to this occasion -- and you've just

Have you ever heard from anyone
This was

I don't think so.
MR. JORGENSEN:

Could we have a timeframe

(BY MR. LYNN)

Well, you've been in Jerome

.__...,,......---,-,...,...-----,.........,_==....,.··------"----------~....,._- __-~...,..,..,...--------..-",.,. .·~·'""'· . . ,. . ,. . ,. _-_.,--_. . ,. .,.. ,.,. ._---,-....,..,....,....,....,.......,..,....,.....,..--,.=(
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County a long time.

2

you've been here?
A.

3

4

So my timeframe is, as long as

I don't recall that, no.

But, again -- I

don't recall that.

Q.

5

You don't recall anybody ever talking

6

about a letter from Tira Arbaugh written to Judge

7

Becker?

8

A.

I don't think so.

9

Q.

Okay.

Are you aware -- apparently you're

10

not.

11

ruled that this letter had been suppressed from the

12

defense, not by Jerome County, by IDOC,

13

of Corrections.

14

A.

15

recently.

16

Q.

Have you reviewed the decision?

17

A.

I have not.

18

Q.

Did you receive a copy of it?

19

A.

Not me.

20
21

But I'll advise you that Judge Elgee recently

don't know.

Q.

I knew that Judge Elgee did a decision

Again, Mike might have.

Just wanted to ask you a couple of

questions.

23

you assist him in organizing his mail?

25

A.

But I

I haven't seen it.

22

24

Idaho Department

While you were clerk for Judge Becker, did

I'd say not generally, no.

I would say

that would be the secretary.
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1

Okay.

Q.

This letter, Exhibit 4 was written

2

in 1989 and you weren't there, of course, during that

3

period of time.

4

A.

Well, the postmark is '89, right.

5

Q.

But you were in the prosecutor's office.

6

Before you left Judge Becker's clerkship, because he had

7

three offices,

8

that came to him was distributed to him,

9

find it, to your knowledge?

10

A.

I'm interested in, you know, how his mail
so he could

Well, again, that's been a while.

I know

11

that like, you know, when we'd go to the different

12

counties,

13

remember what it was, and we'd go there and I'd carry a

14

little case.

15

of like a square --

you know,

Well,

there was a schedule, and I don't

it's really not a briefcase.

16

Q.

I've got a briefcase.

17

A.

Kind of it's wider.

About the same size

18

as that briefcase, only wider.

19

call it.

20

we'd carry files in that and things like that.

I don't know what you'd

Anyway, I would carry that to every county and

21

I

But if I remember right, the mail was just

22

at the county it came to.

23

to have,

24

secretary.

25

Kind

If it was something he needed

they would forward it to him through the

Q.

So it would come into the clerk,
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presumably?

2

A.

Right.

3

Q.

And then forwarded to the secretary?

4

A.

Well, if he needed it right away.

Yes.

5

Otherwise, we'd wait until we went over there, and then

6

we'd review it there at the courthouse, whichever county

7

it was.

8

Q.

9

location?

10

A.

11

Were the letters filed in any particular

Again, that would be the secretary more

than me, as far as my job was concerned.

Q.

12

Right.

Now, during the original

13

prosecution proceedings, you were present during the

14

trial?

15

A.

Right.

16

Q.

Were you acquainted with the original

17

Prosecutor Dannis Adamson?

18

A.

Dannis?

19

Q.

I think his name is Dannis.

20

A.

D-a-n-n-i-s is his name.

21

Q.

Okay.

22

A.

Yes.

23

Q.

How were you acquainted with him?

24

A.

I was the law clerk and he was the

25

prosecutor.
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1

Q.

Just professionally?

2

A.

Yes.

3

Q.

During, let's say, the time period when

4

you were clerking for Judge Becker, did you ever become

5

aware that Mr. Adamson was at one time related to the

6

Arbaugh family, to Marilyn Arbaugh, in particular?

7

believe his younger brother was married to her at one

8

time.

9

A.

That does not ring a bell with me, no.

10

Q.

You never had any discussions with him

I

11

about a potential conflict in his role as prosecutor on

12

this case?

13

A.

No.

I guess my recollection is that he
well, I'm trying to remember.

He left

14

had a conflict

15

the office and the new guy came in.

16

that I have right now is that they got the AG's office

17

involved because the new prosecutor was not comfortable

18

doing a murder case.

19

But that's why I thought they had a conflict.

And my impression

Again, that's my impression today.

20

Q.

That was Mr. Gause?

21

A.

Right.

Gause came in.

I:

Again, I don't

22

remember when exactly it was.

He came in.

But that was

23

my impression, is my impression today, is that the

24

reason for the conflict was Mr. Gause was, you know,

25

brand new, didn't feel comfortable doing it, so he asked
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1

the AG's office to step in.

2

related and things,

3

issue.

4
5

Q.

The thing about being

I don't remember that being an

You might have mentioned this.

Mr. Gause

defeated from Adamson --

A.

6

I believe, the thing is,

I think Dannis

I think, and Mark Gause was

7

Adamson resigned, again,

8

appointed to be the prosecutor at that time.

9

remember, again, when that was.

10

Q.

I don't

I believe the AG's initial participation

11

in the case was in early 1985, if that helps you

12

remember.

13

A.

Yeah, not really.

14

Q.

What's your understanding as to why

15

:
'

;

Mr. Adamson resigned?

16

A.

I don't know.

17

Q.

Is he still in this locale?

18

A.

Do you want my -- from the rumor mill?

I don't know him.

So,

I

I mean, my understanding

19

mean,

20

was he went to Pocatello or Salt Lake,

21

east or south out there.

22

like a health outfit, like nursing homes maybe,

23

something like that, or care homes, assisted living

24

homes, things like that.

25

the IRS or the state, some enforcement outfit, could

somewhere over

He became involved in a -- oh,

He got sideways with either
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1

have been state or federal,

2

in -- I don't know if he got prosecuted, you know.

3

don't know what happened, I guess, is my point.

4
5
6

Q.

I don't know.

And then got
I

So it's your understanding he was actually

prosecuted for something criminally?
A.

Well, I don't know if he got prosecuted.

7

I just know that supposedly there was some problems with

8

some of his homes or just some kind of problem.

9

it could have been employee related.

It could have been

10

from the people that were staying there.

11

could have been wages and hours and stuff.

12

have been IRS stuff.

13

Q.

I mean,

You know, it
It could

Again, that's all rumor mill.

And who was the prosecuting -- as far as

14

you know, from the rumor mill, who was the prosecuting

15

agent, federal or state?

16

A.

I'

I don't know.

If you asked me and said

17

pick one, I would pick feds.

But I don't know.

Because

18

it seems to me it was IRS or wages -- employment or

19

the -- what's that, labor guys, labor department, EEOC

20

kind of thing.

21

Q.

Discrimination?

22

A.

Again, I don't have any specifics.

23

Q.

During the trial proceedings, do you

24

recall that Mr. Adamson had instructed an officer,

25

Officer Coates I believe it was, to destroy a bullet
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1

casing that he had found at the scene of the crime?

2

A.

No.

3

Q.

Yes.

4

A.

No.

5

Q.

You don't recall that?

6

A.

No.

7

Q.

Has any information come to your attention

Was that in the trial?

8

about Mr. Adamson that would lead you or anyone else to

9

believe that his role in this prosecution was

10

inappropriate, other than what I just mentioned about

11

being at one time married to the victim -- his brother

12

married to the victim?

13

A.

No.

Not that I know of, no.

14

thought he

15

because of Mark's inexperience, basically.

16

Q.

Again,

I

he left, Mark Gause came, the AG came in

I:

Let me just phrase it to you as a

17

prosecutor.

18

represent the State initially in this murder prosecution

19

given that his brother had been married to the victim at

20

one time?

21

A.

Well,

22

Q.

Just as a hypothetical?

23

A.

You're saying his brother was married to

Do you think it was appropriate for him to

-

24

the victim.

25

for him, if, right?

I don't know that.

Do I think that would have been a conflict
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1

Q.

Yes.

2

A.

Yeah, I know that I would be concerned

I

3

being a prosecutor in that situation.

4

that's the case.

5

hypothetical, correct?

Again, you're asking me a

6

Q.

Yes.

7

A.

Okay.

8

Yeah, I would say I would have some

concern.
Actually, he admitted that during the

Q.

9

10

But, again, if

trial proceedings.

A.

11

Okay.

If the victim had been, you know,

12

married to my brother, I would think that would not be a

13

good thing for me to prosecute.
Q.

14
15

I'd call Mr. Jorgensen.

And, actually, I believe that fact was

revealed during the trial.

16

A.

That certainly could be.

17

Q.

And do you recall Judge Becker ever

18

questioning Mr. Adamson at all during chambers or on the

19

record, or whatever, about, you know, his previous role

20

as prosecutor given this relationship?

22

23

I don't.

A.

21
happen.

I don't.

(
I

1

..

Not to say it didn't

But I don't remember that.

Q.

Now, you brought -- you know, we talked

24

about the files that you had brought in.

I take it then

25

you don't have notes or a file involving Jamie
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1

Charboneau that you kept over the years?
'

2

A.

I do not.

3

Q.

Have you had discussions with any of the

:

4

victim's family at any time?

5

her daughters, Tira, Tiff, her brothers and sisters, her

6

parents.

A.

7

And by that I'm including

Not that I specifically remember.

Okay?

8

But, again, like doing logistics for Judge Becker

9

during -- I don't remember, did the girls testify at

10

[;

trial?

11

Q.

Yes, they did.

12

A.

So I may have helped, you know, get them

13

where they needed to be, kind of thing.

14

role.

Just in that

And then when it came back for

15
16

re-sentencing, I think -- I don't know how quickly that

17

I was out, you know, as far as saying, yeah, this is not

18

good for me to be here either.

19

may have talked to -- well, I'm pretty sure I talked

20

with the parents of Marilyn.

21

impression is that the worst thing that could happen is

22

Jamie Charboneau could be let go, when the father was

23

alive.

24

talked to him.

25

period of time.

I got Mr. Roark in.

I

Because my lasting

Because he was really, really upset, even when I
So I may have talked to them during that
Again, don't recall that at all.
:
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1

Q.

What period of time are you referring --

2

A.

There-sentencing.

3

office, obviously, as prosecutor.

4

was out.

5

when Mr. Roark got involved,

6

mother and father.

7

Again, I don't remember that.

9

But at some point, I

So somewhere between the time it came back and

Q.

8

It came back to my

I may have talked to the

They may have brought the kids.

Did you represent the State personally in

this proceeding at re-sentencing in 1991?

10

A.

I did not.

11

Q.

Which of your deputies did?

12

A.

Mr. Roark did, Keith Roark.

13

know Keith.

14

Q.

Yes, I do.

16

A.

No, no, no.

17

Q.

Right.

15

18
19

You probably

Did he actually work in your

office?

father,

We got a special prosecutor.

'

Is the father, Marilyn Arbaugh's

is he deceased or is he alive?
A.

1,,

You know, I've been thinking about that

I want to say -- I don't know.

20

since I got this.

21

know what, I don't know.

22

Q.

Well, what did you want to say?

23

A.

Well,

;

11

You

I':

I think one of the parents died.

24

And I don't know if they both have.

25

one has.

But which one,

But I'm pretty sure

I don't know.

'
1.
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Q.

1

So during the trial proceedings, I'm going

2

back to that time, and I know it's a long way back, but

3

to your recollection, Tira Arbaugh didn't come to you

4

and say something like, I'd like to talk to the judge or

5

anything like that?

6

A.

Well, I don't remember that at all.

7

Q.

Did you discuss the case with the

8

prosecutor Mr. Haws or his agents?

9

investigator at the time during the trial.
A.

10

Mr. Carr was his

No more than what a clerk does.

I mean,

11

you talk to people about witnesses and scheduling and

12

jury instructions and things like that.

13

sure I talked to him about something.

14

what it would have been.

15

lines.

So I -- I'm
I can't remember

But, you know, along those

16

Q.

Just routine matters?

17

A.

Yeah.

18

Q.

How about Mr. Stoker, are you acquainted

19

with Mr. Stoker?

20

A.

I am.

21

Q.

He was the public defender representing

22

23

Charboneau at the time, correct?
A.

Yes.

Mr. Charboneau had a Golden Bennett

24

as his lawyer.

I can't remember when, but at some point

25

before the trial, Mr. Bennett was out.

I don't remember
f
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1

Tira Arbaugh's letter, which was addressed to Judge

2

Becker, she cites a number of aspects involving her

3

feelings about the case.

4

that she had -- a handwritten statement that she had

5

signed and some discussions she had with an Officer

6

Driesel.

7

Officer Driesel?

8

A.

First name, do you know?

9

Q.

Yeah, Roger.

10

A.

Yeah, I haven't seen or thought of Roger

11

for a long time.

12

some pretty serious illness.

13

if he lived or died, to tell you the truth.

And she refers to a statement

Are you acquainted with former Jerome County

He got -- I think he got sick, like
Again, I don't even know

14

Q.

Is he still in this area?

15

A.

I don't know.

16

time ago that that happened.

17

be looking at?

18

Q.

Roger?

That's been a long, long
Is there a page I should

Well, just for your own benefit, because

19

I'm not going to go into this in much detail, but

20

Page 2, the second full paragraph, quote, when I wrote

21

out my statement on the day it happened, it was told by

22

an officer -- I was told by an officer, I think his name

23

is Driesel, to only say certain things, so on and so on

24

and so on.

25

A.

Yeah, I see that.

Okay.
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1

2

Q.

I'm going to hand you another document I'd

like you to look at.

3

A.

4

(Exhibit 5 marked.)

5

Q.

Okay.

(BY MR. LYNN)

Exhibit 5, I'm going to

6

have you read this exhibit, John, if you would.

7

take a couple of minutes.

Just

8

A.

Sure.

9

Q.

Your name is referenced in it.

10

A.

Okay.

11

Q.

Have you ever seen this document before or

12

a copy of it?

I:'
:

13

A.

No.

14

Q.

Do you know a Larry Gold?

15

A.

I do.

16

Q.

And when was he sheriff?

17

He was the sheriff here.
And

approximately is fine.

18

A.

I've got to figure out the approximate

Okay.

Obviously, the clerk's office has record

19

here.

20

of this.

21

election was in '92.

22

See, I don't know if he had one term or two.

23

say -- so '96 through -- at least one term from '93

24

through -- the election was in '92,

25

defeated Elza Hall that year,

I think he would have been from -- well,
So starting in January of '93.
I want to

I believe.

I believe.

He

Was sheriff
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1

for at least the next four years.

I don't remember if

2

he was for another four or if one term was all he had.

3

So either four or eight years starting in January of

4

I

93 •

.

5

Q.

And he defeated Elza Hall?

6

A.

Correct.

7

Q.

And Elza Hall was the sheriff then in

8

19 8 5,

9

10

' 8 4 and ' 8 5?
A.

Yes, he was.

Q.

Could it be that Mr. Gold was sheriff in

He was there for quite some

time.

11
12

1988?

13

No.

The reason I ask is because if you look at Item

6, he refers to a time period.

14

A.

15

to think.

I thought that I had a full term with Elza.

16

Oh, gosh.

That could be.

17

with Elza.

18

from -- well, it was '87 though.

19

Again,' the clerk's office has the records.

20

says '89, I mean, you know, that doesn't seem right, but

21

that may be right.

22

Oh, boy, it's possible.

But, basically,

I was just trying

I thought I had a full term
I could have been with Elza
I may be wrong.
If Larry

Q.

Speaking of Elza Hall, is he still in this

24

A.

He passed away.

25

Q.

So how well did you get to know Mr. Gold?

23

area?
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A.

1
2

Professionally.

You have to at least know

your sheriff.

3

Q.

4

was the sheriff?

5

A.

Oh, yeah.

6

Q.

And, I mean, what was your opinion of his

7

Right.

So you did work with him when he

Oh, yeah.

abilities as sheriff?

A.

Not the best sheriff I've ever worked

10

Q.

How so?

11

A.

Well, I think one of the reasons he lost

8
9

with.

12

the election to Peewee Silver, I'm sorry, George Silver,

13

III, his nickname is Peewee, is that there were a group

14

of people hunting pheasants.

15

guess, here in Jerome.

16

here.

17

Tug, who is now an attorney in Twin.

18

who else was there.

19

weren't -- they were decent people, you know, really

20

upstanding members of the community.

We're famous for that, I

Opening day.

Out east of town

And Dr. Worst, who was a psychiatrist; his son
I can't remember

A couple of other.

You know, they

And Larry -- again, somewhere there's a

21
22

transcript of the hearing we had.

We did a little

23

hearing to make sure we had the stuff on the record.

24

But he kind of threatened them somehow.

25

remember if it was with a gun or just somehow get off

I don't

_..,.....,....:.-. ......... ~,.~., •...,..,...,........_,,_.·-·..•·-·-·-t-,,,.._,,..._., .. ,,.,._ •..,_,...._.,.,..,.~,..v,.u.··• ____ ...,_......,;..:..'-'--·.,...-·...,·-'- - ~.......,.... __
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1

this property, or something like that.

2

permission to be there and the whole bit.

3

completely out of line, you know.

4

that comes to my mind.

5

6

Q.

But they had
It was

But that's one thing

So there was a complaint filed by

Dr. Worst?

7

A.

Oh, absolutely.

8

Q.

To your office?

9

A.

Well, I don't remember who it was to.

10

Anyway, but we did a -- we just had a reporter come in

11

and had the guys come in and testify as to what

12

happened.

13

Q.

Was there any charges brought?

14

A.

No, there was not.

15

And usually pheasant

season opens, see, I want to say in the fall.

It

I·

I

16

probably was like right before the election.

17

pheasant hunter, so I don't remember.

18

right in the fall.

19

hit the paper and the whole bit, you know.

20
21
22

Q.

I'm not a

It was sometime

Right before the election, it just

So was that the fall just before Mr. Gold

was defeated?
A.

Right.

Uh-huh.

One of those things as a

23

politician that you don't want to have those things

24

happen right before the election.

25

I

Q.

Do you see the document I've given you,
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1

Exhibit No. 5?

2

A.

Uh-huh.

3

Q.

And the reference to you is Item No. 7.

4

A.

Right.

5

Q.

Why don't you just read it into the

6

I saw that.

record, if you would.
A.

7

This is Larry Gold's affidavit dated

8

November 13, 2001.

9

with Jerome County Prosecutor John Horgan about the

10

court clerk Cheryl Watts being in possession of the

11

letter that Tira Arbaugh had mailed to Judge Becker, and

12

the allegations made by Chief Deputy Alonzo that Cheryl

13

Watts was conspiring to destroy the letter.

14
15

Q.

A.

I don't.

Doesn't mean it didn't happen.

But I don't recall.

18
19

Now, the obvious question is do you recall

a discussion of this nature with Mr.

16
17

Section 7 says, that I did speak

Q.

Do you recall having a discussion with

Cheryl Watts about this allegation or Mito Alonzo?

20

A.

No.

21

Q.

Could have happened, you just don't

23

A.

Yeah.

24

Q.

Have we talked to him?

25

A.

Yes.

22

recall?
And have you talked to Mito?
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1

Q.

Yes, we have.

2

A.

Okay.

3

Q.

And why do you ask?

4

A.

Just because it says here that he talked

Very good.

5

to him.

6

somewhere up that direction.

And Cheryl is up in Boise too, I think, or

Q.

All right.

A.

They might remember that better than I

11

Q.

Yeah.

12

A.

I appreciate that.

13

Q.

I understand that.

14

A.

But Mito is up, I think, in the Treasure

7
B

Alonzo?

9

10

Are you acquainted with Mito

would.
But we're here and I'm asking you.

15

Valley.

16

working -- oh, gosh, doing what?

17

Treasure Valley, I think, the last I knew, that area,

18

Nampa or Caldwell, Meridian, Boise, somewhere up there.

19
20

I'm not positive.

Q.

He was up there,

I think,

He was up in the

To your knowledge, was Mito Alonzo ever
I

investigated for any alleged wrongdoing?

21

A.

Yes.

22

Q.

And what was the nature?

23

A.

He was tried.

24

Q.

I'm sorry?

25

A.

He was tried.

I'
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1

Q.

And what was the outcome of that?

2

A.

The AG's office charged him with

something.

4

going to go out on a limb here and try to remember what

5

it was.

6

licenses, I want to say.

7

did that, that did a grand jury, indicted him, tried

8

him.

"
';

'

Kevin Cassidy was the AG that

He was acquitted.

Q.

Was that while he was employed by Jerome

A.

I don't remember if it was during that

County?

11
12

Again, I'm

But I think it was -- had to do with selling

Keith Roark represented him.

9

10

Something to do with -- okay.

'.

3

time or afterwards.

13

I don't remember.

But I took a good lesson from that case.

14

The whole thing about Mito was that he had a Mercedes, I

15

think, owned a Mercedes.

16

that he could afford that on the deputy salary, you

17

know.

18

Mercedes, to my knowledge.

19

what they seem.

20

Q.

21

And they thought that was odd

But Mito fixed cars, and that's why he had the
So things are not always

.,

I'm going to hand you another document

that's related to this subject.

22

(Exhibit 6 marked.)

23

Q.

(BY MR. LYNN}

John, this is a handwritten

24

document by an unknown author, at least to me.

25

signature at the bottom is Officer Balzer.

The

So it's
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1

believed that this is a forgery and that his name was

2

placed on that document.

3

A.

Okay.

4

Q.

And this references this letter that Larry

5

Gold had set out in his sworn statement.

6

A.

Okay.

7

Q.

So does this ring any bells at all about

Okay.

8

this particular event, the alleged confiscation of the

9

Arbaugh letter?

10

A.

Not for me, huh-uh.

11

Q.

You never talked to Cheryl Watts about

12

this allegation that she had taken a --

13

A.

I certainly don't recall that, no.

14

Q.

Could have discussed it with her, but you

15
16
17
18

don't recall?

A.
Q.

I don't think so.

:

How about the reference to Mel Wright at

the bottom?

19

A.

He was the building custodian.

20

Q.

Right.

Did you ever talk to Mr. Wright

21

about what he -- what is referenced here in this

22

document, this exhibit, as the Mel Wright thing?

23
24
25

;

A.

Do you know what that means?

I can guess.

Want me to guess?
Q.

I'm trying to just --
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0
A.

1

I would love to.

At some point, in the

2

old courthouse there, right -- well, how do I describe

3

this?

4

to the restroom, one of the restrooms there on the

5

second floor,

6

the building, or what used to be the magistrate

7

courtroom and the prosecutor's office, and then there

8

was other things too.

9

by the restroom, and you went in there and up a ladder

10

The roof access.

You go in a little closet next

on the north, so kind of the north part of

I:

And then there's a little closet

and that took you to the roof of the old courthouse.
And as you went up there, there's a -- I

11

well, you would walk, go up the ladder, go

12

can't

13

up -- the ceilings are probably, I don't know, 12-feet

14

high.

15

a, oh, maybe something as wide as this table, maybe a

16

three-feet-wide area, where there was insulation and

17

stuff.

18

or anything else, but there was a pistol found up there.

19

I

20

about it.

21

And that was it.

They're pretty tall.

And then there was probably

And at some point, I can't remember who found it

know Mel -- again -- I

know that somehow I

found out

Mel and I got it to the sheriff's office.

Again, that's the only thing I could think

22
23

of that would even come close to being related to this

24

case.

25

came from, no idea whose it was, nothing.

But that was a gun.

And I have no idea where it
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Q.

When did this occur?

2

A.

I don't know.

3

Q.

Would you --

4

A.

I would say between '85 -- well, between

5

'87 and '97 sometime.

6

Q.

While you were in the prosecutor's office?

7

A.

Right.

8

Because, again, I can't remember

who found it.
Q.

Would you mind -- do you have a pen on

11

A.

Yeah.

12

Q.

Would you draw a little diagram --

13

A.

Oh, my Lord.

14

Q.

-- for the record here as to where you

9

10

15

you?

think this gun was found.

16

A.

Let's see.

17

Q.

The location of this --

18

A.

So there's like a shaft, let's say.

19

Q.

Uh-huh.

20

A.

And down here is the door.

What do you want me to draw?

Okay?

And then the

21

ladder goes up to the roof.

And somewhere there's a,

22

like I say, maybe a three-foot area that's maybe

23

insulation, stuff like that.

24

past that.

25

So, let's see.

The ladder continues on

And then there's a little house on the roof.
This is the roof.

And there's a little
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door up here.

There's a little landing, obviously, to

2

get up on the ladder.

3

Q.

Why don't you label that box a door.

4

A.

Okay.

5

Let's see, roof access door.

How

about that?

6

Q.

Okay.

7

A.

That's there.

And then this opening.

8

Again,

I don't know what it's for.

9

it's just -- you know, it's like between the ceiling and

10

the roof almost.

11

here somewhere.

You know, anyway.

I don't know.

But

So it was found in

I haven't been up there for years, but if

12
13

I remember it correctly, it kind of goes all the way

14

around the shaft.

15

in this insulation.

Q.

16

But the thing was found somewhere up
~

Why don't you, below that, put an overhead

17

diagram of the office above which this pistol was found.

18

Just the layout.

19

A.

Of what, now?

20

Q.

Well, the old courthouse.

I've never been there, so I don't know if it's

21

rooms.

22

two stories or three stories.

A.

23

You've got

Well, it was within arm length's of this

24

shaft.

The bathroom would be on one side.

The old

25

magistrate courtroom -- well, it would be on the other,
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1

I think.

And then the -- well -- see the problem is,

2

there's stuff in the courthouse that had been covered

3

up, so I don't know what's under it, I guess.

4

You go into what used to be the

5

prosecutor's office, and there's a safe right there on

6

your left,

7

and zoning office.

8

if -- it might have been the safe and then magistrate

9

courtroom.

just as you go inside.

Now it's the planning

And so I'm just trying to think

Was it safe on the north, magistrate

10

courtroom on the west, bathroom on the south, and the

11

hallway on the east.

12

there?
Q.

13

Ii

Okay.

Have we got all the directions

Can you just draw a box, just the

14

general floor plan that you're talking about, and put an

15

X --

A.

16

Okay.

Let's see here.

17

this.

18

on the ladder, and such, up.

19

what was underneath?

20
21

We'll do

I'm going to put shaft here, that's going to be

Q.
found.

Okay.

Now, you want underneath,

'

Underneath where the pistol was, yes,

Put an X.

22

A.

Again,

23

Q.

Okay.

24

A.

I mean, it could have been anywhere around

25

I can't tell you.

I

here.
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2

Q.

And what's around there, what's around the

A.

Okay.

shaft?

3

I think on the north side would

4

have been the safe,

I think.

That's underneath.

5

probably this tall maybe, maybe a little less tall than

6

this.

7

Q.

The room itself?

8

A.

The safe.

9

Q.

So this tall is about 10 feet --

10

A.

Without looking at it,

I can't tell you.

11

You're asking me to go back in my memory probably

12

30 years -- well, 20 years.

13

diagram,

15

So this is a real rough

real rough.

Q.

14

That's

I understand that, yes.

It's the best we

can do right now.

A.

16

So the safe.

On the south might have been

17

the bathroom.

18

see, there was stuff that was kind of sealed in.

19

know,

20

and sometimes it sounds like an old duct of some kind.

21

So this is probably the courtroom.

22

treasure's office.

23

closet -- anyway.

24

And then this would be the hall out here.

25

So, you know, the gun would have been found somewhere

And then over here would have been
You

you can bang on the wall and sometimes it's hard

It's now the

I'm trying to think.
So I don't know.

There's a

Again,

real rough.
I'm guessing.
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within arm's length of the shaft.

2
3

Q.

But on the roof -- or near the roof,

A.

Well, you climb up, and before you get to

right?

4

5

the landing for the roof, the little house, the little

6

door and things, you come to that opening.

7

again, it's probably 12 feet, I don't know, in that

8

place.

9

it's open all the way around, I think.

10

You know,

But, again, I think it's open -- well, I think
Because you can

see, you know, the ceiling and that stuff.

11

Q.

Okay.

12

A.

Well, I'm -- again, go there.

13

Q.

There's a shaft, there's an opening, and

14
15
16

I'm still trying to picture it.

you can see above this floor plan you're talking about?
Yeah, that's where the gun was.

A.
opening.

It's an

And then comes the roof.

17

Q.

Okay.

So it's under the roof?

18

A.

Under the roof.

19

Q.

Above the ceiling?

20

A.

Above the ceiling, yeah.

21

Q.

And you have to go up this ladder?

22

A.

Yes.

23

Q.

Okay.

24

A.

It is there today.

25

Q.

It's still there today?

Yeah.

Correct.
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1

A.

Absolutely.

2

Q.

The ladder is still there today?

3

A.

Unless they closed it.

But, again, when
1,

4

you get there, the opening, the gun would have been

5

within arm's reach.

6

stuff.

7

directions or just some direction, or whatever.

',

You know, there's insulation and

I don't remember if there's insulation in all

8

Q.

Let's mark that as the next exhibit.

9

A.

Okay.

Let me put west and east.

10

(Exhibit 7 marked.)

11

Q.

(BY MR. LYNN)

You've piqued my interest,

12

John.

Obviously, it's a bit of a mystery.

13

learn about the origin of this gun?

What did you

14

A.

Nothing.

15

Q.

Well, what did you do to investigate it?

16

A.

It was given to the sheriff's office.

17

Q.

And who in the sheriff's office?

18

A.

I don't remember.

19

Q.

And did you take a look at the gun?

20

A.

Again, if I remember correctly, it was a

21

revolver.

22

Q.

23

this gun?

24

A.

25

So did Mel Wright come to you and show you

Again, I don't remember who found it.

I

just remember there was a gun there and that's where it
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was found and it was taken to the sheriff's office.
Q.

2
3

Well, did you have a meeting with the

sheriff?

4

A.

I don't think so.

5

Q.

Did you give them any instructions?

6

A.

No.

7

Q.

Was it related to the Charboneau

8

proceedings?

9

A.

No idea.

10

Q.

And so do you know what happened to the

11

gun at all?

12

A.

I do not.

13

Q.

Did you have any discussions with anybody

14

afterwards, after you had discovered that there was a

15

gun found in an attic, which -- I mean, that's an

16

unusual thing, isn't it, around here?

17

A.

18

several people.

19

Q.

So was there any follow-up discussion

21

A.

It was given to the sheriff's office.

22

Q.

I'm sorry?

23

A.

It was given to the sheriff's office to do

Q.

Yeah, sure.

20

24
25

Well, sure.

I'm sure it was mentioned to

about

that.
But did the sheriff report
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1

back to you or give you any feedback?

2

A.

No.

3

Q.

Was there an investigation done about it?

4

A.

I don't know.

5

Q.

Do you recall having a meeting with the

6

sheriff, particularly Sheriff Gold, about this gun?

7

A.

No.

8

Q.

Well, who was the sheriff?

9

A.

I am pretty sure it was Sheriff Gold.

10

Q.

Were the commissioners present during this

11

meeting?

12

A.

I don't recall having a meeting.

13

Q.

I'm going to hand you an affidavit.

14

is a copy of an affidavit.

15

(Exhibit 8 marked.)

16

Q.

17

(BY MR. LYNN)

This

This is Mel Wright's

affidavit.

18

A.

Okay.

19

Q.

Does this help refresh your memory about

20

your contact with Mel Wright over this gun that was

21

found in the attic?

22
23
24
25

A.

No.

I just knew it got turned over to the

sheriff, yeah.
Q.

He's talking about a meeting, and that's

on Page 2, with himself, Gold, chief deputy.

Who was
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the chief deputy?

2

A.

Mito Alonzo.

3

Q.

Alonzo, yourself, and then the three

4

commissioners.

5

A.

Right.

6

Q.

Were those the three commissioners

or

7

are those two of the three commissioners that were

8

working for the county at that time?

A.

9

think it was George Andrus.

11

Montgomery.

Q.

12

I

I think -- I don't think it was Chuck.

10

Ii
I
i

I

And I want to say Carl

I:

And Veronica Lierman?

;

A.

13
14

Yes.

Yes.

Well, that is the attic crawl

Yes.

Okay.

space, right?

15

Q.

So it was you, Gold, the
;

16

chief deputy, and then the three commissioners.

17

remember this meeting?

Do you

18

A.

No, I do not.

19

Q.

Do you dispute that there was a meeting?

20

A.

Mel is a pretty good guy.

21

Q.

Yeah.

:

'

I

1:

So there probably was a meeting,

1:

!

22

right?

1:

11

23

A.

I would guess so.

24

Q.

But you don't recall him coming in,

25

explaining how he found the gun, and then he was

f
J
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excused?
A.

2

No.

See, I thought that he came to me and

3

we went -- I thought it was to the sheriff's office.

4

But there could have been a meeting like this.
Q.

5

6

he's outlining in his affidavit?

7
8
9

So there could have been a meeting that

A.

Oh, absolutely.

Q.

He says in the last part of his affidavit,

Like I say, Mel is a good

guy.

10

quote, though I do not recall from whom I heard it, I do

11

recall hearing a rumor that the gun was somehow related

12

to the Jamie Charboneau murder case, unquote.

13

also hear that rumor or any information to that effect?

14

A.

I don't·recall that, no.

15

Q.

All right.

Did you

So let me get this straight.

16

Mel Wright, the janitor, who you have faith and

17

confidence in, stumbles across a gun --

18

A.

Right.

19

Q.

-- stashed away in the attic of the old

20

courthouse?

21

A.

Yeah.

22

Q.

He brings it to you?

23

A.

Well, either me or maybe that meeting.

24
25

But, yes, somehow I became aware that he found a gun.
Q.

And there was sufficient interest to

Page 56
(208)345-9611

M

&

M COURT REPORTING

(208)345-8800 (fax)

356 of 686

I

1

organize a meeting with the sheriff, the deputy sheriff,

2

the commissioners -A.

3

4

According to the affidavit of Mel Wright,

correct.

5

Q.

Okay.

So I'm sitting here looking back at

6

this and wondering, you know, what happened?

7

happened about this gun?

8

was it not?

9

10

What

It was a very unusual event,

A.

Only time I've ever heard of it happening,

Q.

And are you telling us here that you have

yeah.

11

12

no memory of any investigation over this gun or any

13

information that followed from this meeting about it?

A.

14

What I'm telling you is my recollection is

15

it was given to the sheriff and Mito, I guess.

16

that point forward, it was up to them.

Q.

17

And from

I:

And you're saying that you never heard any

18

rumor or other information that this gun was connected

19

somehow to the Charboneau case?

A.

That doesn't ring a bell at this point,

22

Q.

Doesn't ring a bell.

23

A.

No.

24

Q.

If, in fact, someone had said that this

20
21

25

I

no.
Okay.

gun is related to the Charboneau case, what would you
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1

have done about it?

2

A.

Probably called the AG's office.

3

Q.

And you don't remember doing that?

4

A.

I don't.

That would have been my advice

5

to those guys, if they thought it was the Charboneau

6

case, to call the AG's office.

7

Q.

Why would you call the AG's office?

8

A.

Because they prosecuted the case.

9

Q.

So you never heard anything more about

10

this gun?

11

A.

No.

12

Q.

I'm talking about after this meeting, you

13

never

not one piece of information came to you about

14

the gun?

15

A.

Not that I recall, no.

16

Q.

Do you recall the corrunissioners giving any

17
18

instructions to anyone at this meeting?

A.

I don't remember there was a meeting.

19

Other than what Mel Wright says in his affidavit.

20

believe there was a meeting because I believe Mel.

21

Q.

So I

Do you have any information as to the

22

whereabouts of the original sheriff office files,

23

investigatory files?

24

A.

I do not.

25

Q.

Which would contain presumably the
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original police reports, the original witness

2

statements, those kinds of materials?

3

A.

I do not.

4

Q.

Because we've asked for them during the

5

course of this post-conviction proceeding and they have

6

not been produced.

7
8

9

A.

I know that the sheriff's office has

Q.

Right.

looked.
Did you question anyone over at

10

the sheriff's office, Mr. Cowen or anyone else, as to

11

the progress of finding out the whereabouts of these

12

original files?

13

A.

14
15
16

I'

Every time, either Ken called me or the

private investigator called or Brian Tanner called.

Q.

Did you take any effort to try to

investigate on your own --

17

A.

No.

18

Q.

-- where these files are located?

19

A.

No.

20

Q.

If I were to give you a million dollars to

21

find these files, what would be your best guess as to

22

where they are now?

23
24
25

A.

Well, number one, you wouldn't have to

give me any money.
Q.

I mean, do you have any --
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A.

Well, I'll tell you what.

Evidence, you

2

know -- in that case, who knows where the file is.

3

Somebody could have taken it home for a souvenir.

4

Q.

What's your best guess?

5

A.

I have no guess.

6

Q.

Are there other files that you are aware

7

of that are lost or missing or destroyed from the

8

sheriff's office?

9

A.

No.

10

Q.

When Mr. Charboneau first filed his

11

petition in this case, which was back in 2011, did your

12

office undertake any investigation of his allegations?

13
14
15

A.

No.

I would say Mike probably did the

standard response.

Q.

Okay.

Well, are you aware of whether or

16

not he took any efforts to investigate the truth or

17

falsity of the allegations?

18

A.

Again, I assume Mike did what Mike

19

normally does through post-conviction, and that's to

20

file a -- what's that called?

21

dismissal.

Motion for summary

22

Q.

Okay.

23

A.

So the answer to your question is, most

24
25

likely, no investigation was done.

Q.

So why was there a delay in recusing your
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office from this case, based on this conflict?

A.

2

Well, Mike had been doing these cases

3

he was the prosecutor one time for a short time.

4

he'd been doing the cases for some time and just kept

5

doing them.

So I just stayed out of it.

Q.

6

But

Well, what was it that caused you to send

7

the case over to the AG's office, after your office had

8

already been representing the State for some time on

9

this matter?

A.

10

Well, basically, I think that was when

11

Judge Elgee -- let's see, either when he turned down the

12

summary of dismissal or it appeared it was going to

13

become more involved than just the standard dismissal.
Q.

14
15

Well,

I think you recused yourself because

i

of a conflict.

:

16

A.

Right.

17

Q.

Well, the conflict existed from day one

18

when the petition was filed, correct?

19
20
21

22

So I don't think

A.

We kept me out of it.

Q.

You've been a prosecutor for a long time,

so.

Mr. Horgan?

23

A.

Yes.

24

Q.

And you're familiar with prosecutorial

25

I'

obligations under Brady versus Maryland?
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1

A.

Yes.

2

Q.

And, essentially, a prosecutor, someone in
;

3

your shoes, has an obligation to disclose to the defense

1,
I'

4

any potential exculpatory --

5

A.

Before, during, and after a trial.

6

Q.

Okay.

1,

I

And that's one reason why I was

?

I

7

asking you about the gun found in the attic.

And I'm

8

asking you again, to your knowledge, based on anything,

9

rumors, hearsay, whatever, water-cooler talk,

is there

10

any exculpatory information exculpating Mr. Charboneau

11

from the original murder allegation that you know of

12

that hasn't been disclosed to the defense?

13

A.

No.

14

Q.

Just what?

15

A.

Just what you folks are saying.

17

Just what you folks are saying.

MR. LYNN:

16

.

Let's take about a five-minute

break.

18

MR. JORGENSEN:

19

MR. LYNN:

20

I·•

Okay.

Do you have some questions,

Ken?

21

MR. JORGENSEN:

22

MR. LYNN:

23

right now.

24

can ask your questions.

I don't have any more questions

Let's take a five-minute break, and then you

MR. JORGENSEN:

25

Yes.

Okay.
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1

2
EXAMINATION

3

4

QUESTIONS BY MR. JORGENSEN:
Q.

5

All right.

John, Ken Jorgensen.

I'd like

6

to ask you a few questions.

First of all, to follow up

7

on a few of the other questions that you've already been

8

asked.

9

you said, I believe, that one of them related to the

The boxes that you've pulled and brought here,

10

current post-conviction and three related to the prior

11

re-sentencing; is that accurate?

;

A.

12

Yeah.

I think the one opened box is for

13

all of the post-conviction relief cases,

I think.

14

then the other three are for the re-sentencing.

And

,

,

,

,

15

Q.

All right.

16

A.

That's what they told me.

17

Q.

But the re-sentencing was done by Keith

19

A.

Correct.

20

Q.

And what was Keith's position at that

18

21
22
23

Roark?
Yes.

time, other than by special appointment?
A.

I believe he was in private practice up in

Hailey at that point.

24

Q.

And he conducted the actual re-sentencing?

25

A.

Yes.

,,
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2
3

4
5

6

Q.

Do you know why a re-sentencing was

required in the case?
A.

I don't remember.

appeal process or something.
Q.

Now,

I would think the

But I don't remember.

you mentioned some things about

Dannis Adamson about after he left.

7

A.

Right.

8

Q.

Was that based on firsthand knowledge?

9

A.

Oh, no.

10

Q.

That's just what you heard then?

11

A.

Yes.

12
13

Oh, no.

Again,

I want to say the feds, but

it could be the State over there.
Q.

And you stated you had no recollection of

14

a discussion with Sheriff Gold, Cheryl Watts or Mito

15

Alonzo regarding destruction of evidence?

16

A.

Of the letter, you mean?

17

Q.

Of the letter, right.

18

A.

I don't.

19

Q.

Do you have any idea of what you would

20

have done as a prosecutor if someone had brought to your

21

attention an allegation that a court clerk had destroyed

22

potential evidence?

23

A.

Well, in that case, the Charboneau case, I

24

would have said call the AG's office, because they

25

prosecuted the case.
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1

Q.

So you _wouldn't have actually had a

2

meeting about that, you would have referred the case

3

somewhere else?

4

A.

We might have had a meeting.

But I would

5

have said, you need to contact either Keith

6

don't know what time we're talking about here, either

7

Keith Roark or the AG's office, right.

8
9

10
11
12

Q.

and I

But you would have instructed either of

them to follow up with somebody else?

A.

Anything having to do with the case would

have been referred somewhere else, correct.
Q.

All right.

You mentioned -- well, in

13

fact, you even drew a diagram of the roof access to the

14

courthouse?

15

A.

Right.

16

Q.

I was a little confused about that and I'd

17

like to ask a few questions about that.

18

let's start with how many floors are in the courthouse?

19

A.

Basement and two.

20

Q.

All right.

21
22

How many --

So I assume that the shaft

IJ

went up from the third floor?
A.

Well, right.

There's one below ground,

23

basically, and then two above ground.

24

the second floor.

25

Q.

I would call it

The second floor?
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1

A.

The top floor.

2

Q.

The top floor?

Okay.

And where

3

specifically did that door to the shaft open up on that

4

second floor?

5

A.

Again, it's on the north part, northeast

6

kind of.

You go -- well, if you enter the front door of

7

the courthouse, there's a stairway as you go in.

8

up a couple

9

then you're on the second floor.

you know,

You go

just up and up the stairs, and
Walk around the

10

stairwell, basically.

11

to the second floor, you're facing west, turn around the

12

stairwell and you'd be facing north.

13

stairwell opening, there's a little bathroom.

14

I haven't used that bathroom probably for 15 years.

15

assume it's still there.

16

six-by-six, it's very small, a toilet and a sink.

17

then right next to that is the access to the roof.

18
19

Q.

Go toward -- let's see.

You get

Just past the
Of course
I

That little room, probably
And

So the door would have opened to the main

lobby area there?

20

A.

Well, it opens to a hallway.

21

Q.

To a hallway?

22

A.

Yeah.

Right outside the P&Z office today.

23

Q.

Okay.

But next to the bathroom?

24

A.

Right.

25

It goes bathroom -- bathroom going

to the north, then shaft or access to the roof, and then

.

·-·
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1

the P&Z office.

2

Q.

Was that shaft open to anybody who wanted

3

to go in there?

4

A.

Yes.

Actually, the roof was opened too

5

until we were up there too much and they put a lock on

6

the door, yeah.

7

8

Q.

So it was fairly common for people to

access the roof through that shaft?

9

A.

Yes.

10

Q.

And why would they do that?

11

A.

For fun.

12

Q.

So, basically, anybody in the building or

13

anybody even just walking into the building could have

14

accessed that shaft?

15

A.

Yep.

16

Q.

Where was the prosecutor's office in the

17
18

courthouse?
A.

Where the P&Z office is now.

So just

19

right outside that -- so bathroom, roof access,

20

prosecutor's office.

21

Q.

So it was on the second floor?

22

A.

Yeah, going north, right.

23

Q.

And it was basically on that same hallway

24

where the roof access was?

j
:

25

A.

Yes.

Well, as you walk in north, the door
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1

to the P&Z office now, prosecutor's office then is
I

2

straight ahead of you.

The bathroom is on the left.

3

And then the roof access is on your left.

4

right,

5

fill up your mop pails and stuff.

If I remember

there's like a janitor's sink in there, where you

6

Q.

Okay.

7

A.

It's a big, you know, tub/sink thing.

8

Q.

And did the prosecutor's office move

9

directly to your current location from the courthouse?

10

A.

Yes.

11

Q.

When did that happen?

12

A.

I don't know.

13

and 2008.

14

Q.

Why is that?

15

A.

Because I wasn't the prosecutor.

16

Q.

That was in one of the gaps when you were

A.
Anyway.

21

Yeah.

Between '97 and 2008.

Q.

Just a few questions about your role as

prosecutor.

23

directly as a prosecutor?
A.

24
issues,

Or 2007.

I'd say early 2000s.

22

25

I mean,

in private practice?

19
20

I can't pin it down for you better than that.

I was here, obviously, when they did that.

17
18

It was sometime between '97

How involved in investigations do you get

Well,

if they have questions about legal

I get involved.

I can review search warrants,
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1

affidavits, arrest affidavits.

2

me for review.

3

sufficient evidence, I will suggest things they can do

4

to follow up.
Q.

5

They submit reports to

And if I don't think that there's

So it sounds like most of those things

6

that you would get involved in a police investigation is

7

only if the officers ask for your involvement?

8

A.

Right.

Right.

9

Q.

Based on the gun that Mel Wright found,

10

did you have any reason to associate that with any

11

particular case?

12

A.

No, I did not.

13

Q.

Could have been associated with any case

14

from the courthouse?

15
16
17
18

A.

Or no case.

Q.

You were the prosecutor when the case came

I mean, it was a gun in the

attic.

I

back for re-sentencing; is that correct?

19

A.

Yes.

20

Q.

Was there any gap between when the case

21

came back and when Keith Roark was appointed the special

22

prosecutor?

23

A.

I don't know.

24

Q.

I'm going to go ahead and have this marked

25

just so we have it in the record.

I don't think I plan
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1

on admitting it in any way.

2

(Exhibit 9 marked.)

3

Q.

(BY MR. JORGENSEN)

Would you go ahead and

4

take a look at that and see if it refreshes your

5

recollection as to when you became the prosecutor in

6

this case

7

case.

or, excuse me, the underlying criminal

8

A.

Okay.

9

Q.

Does that refresh your recollection as to

10

when you might have become involved in the case as the

11

prosecutor?

12
13
14

A.

Yeah.

This says August 15, 1989, on

Exhibit 9.
Q.

And at least according to the minutes, you

15

said you would be the prosecutor unless a conflict is

16

requested because you were the law clerk for Judge

17

Becker; is that correct?

18

A.

It kind of says that, I guess, yeah.

19

Q.

Is that consistent with your recollection?

20

A.

Yeah.

I mean, when it came back, I was

21

prosecutor and had it until we appointed Mr. Roark as

22

special prosecutor.

23

(Exhibit 10 marked.)

24

Q.

25

(BY MR. JORGENSEN)

Deposition Exhibit 10.

That looks like

Do you recall that document?
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A.

1

2

I don't.

But I signed it.

It appoints

Mr. Roark.

3

Q.

Does that refresh your

4

A.

Respectfully submitted this 8th of

5

February, 1990.

6

Q.

7

appearance; is that right?

A.

8
9

So just a few months after your initial

Yeah.

That was August.

So February,

yeah.

10

(Exhibit 11 marked.)

11

Q.

(BY MR. JORGENSEN)

Okay.

It looks like

12

you've got what's been marked as Deposition Exhibit

13

No. 11.

Do you recognize that document?

14

A.

Well, just because it says what it says.

15

Q.

But it looks like an official document

17

A.

Yeah.

18

Q.

And that would have been the order

16

19

filed?

appointing Mr. Roark to be the special prosecutor?

20

A.

On February 22, yes, of 1990.

21

Q.

Did you have any further involvement in

22
23
24
25

Right.

Mr. Charboneau's re-sentencing after that point?

A.

Other than Mr. Roark probably came into

the office, I'm assuming.

Q.

But, no.

So that was just to hand over the files?
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0

0
1

A.

Right.

2

Q.

I believe you touched on this already in

Nothing official.

3

your testimony.

4

Arbaugh, the victim's youngest daughter, during that

5

stretch of time that you were the prosecutor?

6

A.

But did you have any contact with Tira

Again,

I don't think so.

But she could

7

have come in with her grandparents, they could have come

8

in, you know,

9

Q.

in that period of time there.
And during that timeframe, you never heard

10

of her writing any sort of letter or presenting that to

11

either you or Judge Becker or anybody else?

12

A.

No.

13

Q.

And do you have any -- did you ever

14

discuss this, the Charboneau criminal case with Sheriff

15

Larry Gold?

16
17

A.

Oh,

I'm sure I did.

I can't remember what

was said or when or anything else like that.

18

Q.

Would it have been just in passing?

19

A.

Well, the -- Mel says we had a meeting

20

with the commissioners.

21

Q.

And that was regarding the gun?

22

A.

Yeah.

23

Q.

Did Sheriff Larry Gold ever express to you

24
25

any concerns about Mr. Charboneau's conviction?
A.

Not that I remember.
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2

Could you take another look at, I believe

Q.

1

it's Exhibits 2 and 3?

3

A.

Uh-huh.

4

Q.

And those are recently printed off -- as I

5

understand it, recently printed off copies of memoranda

6

that you prepared in 2009 and 2010 respectively; is that

7

right?

8

A.

Printed June 10 of 2014, right.

9

Q.

And the other one was originally done in,

A.

No. 2 was done in '09.

Q.

And both of these were in response to

10

when?

11

12

in '10.

13
14

correspondence you had received?

15
16

And No. 3 was done

A.

Well, I think there's one letter and one

Q.

Okay.

fax.

17

And do you recall -- let's first

18

talk about the fax from CJ Nemeth that you apparently

19

received in 2009.

20

correspondence?

21

A.

Do you recall the subject of that

Not specifically.

But I think it was

22

about digging up the -- digging on the property.

23

Digging or doing, oh, a metal detection kind of thing.

24

I

25

think.

Again, I don't remember for sure.

Q.

And by the property, you mean the crime
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1

scene?

2

A.

Right.

Uh-huh.

3

Q.

And so there was a -- if I understand your

4

testimony correctly, there was a request to go out and

5

look for evidence at the crime scene?
A.

6

Well, I think they wanted to do more than

I think they wanted to dig or metal detect or do

7

look.

8

something like that.

9

10
11

12
13

Q.

Was there any claim of knowledge for why

they would believe that there was evidence out there?

A.

I

don't believe so.

Again, I don't

remember exactly what the fax said.

Q.

And then looking at the letter from Becki

14

Champion

or, excuse me, the memorandum you did in

15

response to the letter from Becki Champion, do you

16

recall the general subject of that letter?

17

A.

I don't.

18

Q.

Was it also related to going out to the

19

crime scene to look for evidence?

I don't remember.

20

A.

21

(Exhibit 12 marked.)

22

Q.

(BY MR. JORGENSEN)

Mr. Horgan, you've

23

been handed what's been marked as Deposition Exhibit 12.

24

Do you recognize that document?

25

A.

This says it's a letter written to me.
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1

Q.

And what's the date on that letter?

2

A.

June 16, 2010.

3

Q.

Does that correspond with the date on

4

Exhibit 3, I believe?

5

A.

Yes, it does.

6

Q.

And who does the letter represent that

7

it's from?

8

A.

Becki Champion.

9

Q.

And is that the name -- is that to whom

10

the memorandum is, your -- the memorandum that's

11

Exhibit 3 corresponds to?

12

A.

Right.

13

Q.

Looking at that, do you know if that

Yes.

14

was -- is a copy, excuse me, of the letter that Becki

15

Champion sent to you?

16

A.

MR. JORGENSEN:

17
18

That's all the questions I

have for now.
MR. LYNN:

19
20

It appears to be, yes.

Just a couple of follow-up,

John, and we'll be done.

21
FURTHER EXAMINATION

22

23
24
25

QUESTIONS BY MR. LYNN:
Q.

In this Exhibit 12 from Becki Champion,

she's requesting your assistance in the search for
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1

this -- what she refers to as missing evidence.

The

2

property, the old ranch, in 2010 was apparently owned by

3

the LDS church.

Do you recall that?

4

A.

I don't know who owns the property.

5

Q.

She refers to a Frank Judd.

6

A.

It says that the LDS church who currently

7

owns the El Rancho 93 property, right.

8

Q.

Yeah.

9

A.

That's what the letter says, yes.

10

Q.

Did you ever talk to Frank Judd?

11

A.

Frank Judd?

12

Q.

Excuse me.

13

A.

No.

14

Q.

Were you aware that the church would not

Judd, J-u-d-d.

15

allow the search requested without at least some

16

acknowledgement and permission from the sheriff's

17

office?

18
19

A.

I didn't talk to anybody from the church.

That certainly could be.

20

Q.

Why do you say that?

21

A.

Well, I mean, they may have said we want

22

23

some official order, or something like that.
Q.

Right.

And so I think I asked you this

24

earlier.

But assuming that it's common for property

25

owners to request some authorization from the sheriff's

Page 76
(208)345-9611

M & M COURT REPORTING

(208)345-8800 (fax)

376 of 686

1

office before a search is done of this nature, why

2

didn't you allow it to happen?

A.

3

If the state is doing it, yes, we get an

4

order from the judge and we search the property.

5

that what you mean?

Q.

6

Is

No, I mean -- what I understood you to say

7

is you don't recall a conversation with Mr. Judd or

8

anybody else from the LOS church, but it would not be

9

uncommon for property owners to ask for authorization

10

from the county?

11

A.

12

I've never dealt with that before, so I

don't know.

Q.

13

And so you refused to participate in this

14

search because you were concerned about the Arbaugh

15

family?

16

A.

Correct.

17

Q.

And did you weigh in consideration of your

18

decision that perhaps there was a gun buried that might

19

be pertinent to the underlying prosecution of

20

Charboneau?

A.

21

,,

I just -- the memo says kind of what it
·.

22
23

says.
Q.

Yeah.

Okay.

Well, you're confronted with

24

a request to authorize -- to have the sheriff authorize

25

a search on this property for what's alleged to be
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1

missing evidence, and you say, no, we're not getting

2

involved?

3

A.

Correct.

4

Q.

And you also understand

5

A.

For the victims.

6

Q.

You also understand that perhaps the LDS

7

church, Mr. Judd, would want the county to at least

8

authorize the search?
,.

9

A.

Again, I didn't talk to him.

10

Q.

Anybody from your office talk to him?

11

A.

Not that I know of.

12

Q.

So you're not aware of whether or not

';

,.

I·
I•

>;

13

Mr. Judd told Becki Champion that you could search it,

14

but not without somebody from the sheriff's office?

15

I'll restate it.

16

the church's position on this request to search was,

17

essentially, fine, but we want somebody from the

18

sheriff's office present and to authorize it?

19
20

A.

.

Did you become aware at any time that

I don't remember.

have said something like that.

But Rick Cowen could
But I don't remember.

21

Q.

He might have said something like that?

22

A.

He might have.

23

Q.

So if he did, then your response to the

i
;

I',

24

inquiry, quote, we're not going to participate, you

25

understood to mean that was the end of the search?

-~-------~-.,.-~,·-------------··>-.~---~----,,-,~---=-..,.,<>--,~-=----·.-----...-----.,.,-._________________==---,-.. -.~--~-_,J

'-. .-._-.,..=-".-w.,....
{."-'·--------~---,-.
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A.

1

2

some

3

right.

Told her to go ahead and do

she had other legal -- other lawful avenues,

Q.

4

Right.

Yeah.

Okay.

Well, the lawful avenues,

5

there was none if the church was not willing to allow it

6

without authority from the county?

7
B
9

A.

I don't necessarily agree with that.

Q.

Now, you've taken some time to describe

But --

10

where this gun was found by Mel Wright.

11

actually go up there yourself and look at the space?

12

A.

13

found it.

14

Q.

15
16
17

Did you

I think he might have showed me where he

You remember that?

You must have because

you have some detail in your mind?
A.

Well, I detail it because I've been up in

the shaft before.
;
;

18

Q.

He might have taken you up?

19

A.

I'm pretty sure that he showed me where he

20

found it, right.

21

Q.

22

And the courthouse

--

I

that was the

courthouse at that time, early '90s?

23

A.

Yes.

24

Q.

Was there security at the courthouse?

25

A.

No.
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1

Q.

2

detector?

3

A.

There was no scanning or no metal

No.

Like today we have locks on there.

4

But back in the day, there were no locks.

The back door

5

was open to the jail most -- I believe 24 hours a day.

6

At some point, we put kind of a -- you had to call into

7

the dispatch area there to the jail and they'd open the

8

door for you.

9

locked and you have to be authorized to be in there.

10

But there are still like P&Z meetings in there every

11

one Monday a month, I believe.

12

meetings in there when the building is open basically.

13

You have to go through that back door by the jail.

14

it's open to the public for those.

15

secure now than it was back then.

16

nothing.

And now there's -- I think it's actually

Just occasional other

But

'
'

But it's much more
Back then, there was
:
;

17
i

18

Q.

Well, back then, I mean, who would you

'

have to pass through to get access to the --

19

A.

Nobody.

20

Q.

What personnel would you have --

21

A.

Nobody.

22

Q.

It was vacant?

23

A.

You could walk in the front door, up the

24

stairs, around the stairwell, and use the bathroom or go

25

up to the roof.

There was nothing in your way.

You
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I

1

wouldn't have to bypass a secretary or anybody.

2

Q.

The door wasn't locked?

3

A.

No.

4

Q.

And there was no, like there is today,

5

security as you walked into the building at that time?

6

7

Still isn't over there, security like

Q.

Do you recall whether it was discussed to

here.

8
9

A.

have fingerprints taken off of this weapon or any

10

forensic?

11

A.

Well, that would have made sense to me.

12

But, again, I probably would have said, take it to the

13

AG's office, because they prosecuted the case.
Q.

14
15

Do you recall saying that at the meeting

that Mel Wright describes?

16

A.

Well, no, I do not recall saying that.

17

But that's what I would have said if I'd have been

18

asked.

19

everything else.

20

AG's office since they prosecuted the case.

21

22
23
24
25

'

I mean, I like fingerprints and palm prints and

Q.

But I would have referred them to the

As far as your information from Wright,

was the gun contained in some wrap or box?
A.

Well, it says in his affidavit.

1!

It says,

'

I think, in a bag, I want to say.
Q.

Brown paper bag?
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1

A.

Yeah, it says that in his affidavit.

2

Q.

I know it says that.

But do you have an

3

independent recollection of Mel Wright showing you a

4

brown paper bag?

5

A.

No.

I can't remember if he slowed it to

6

me in place or if he just showed me where the gun was

7

when he found it.
Q.

8

9

So if you filed your motion to withdraw,

your office to withdraw from the Charboneau case in

10

February of 1990 because of conflict or potential

11

conflict, why did your office represent the State in the

12

2008, 2009 proceeding, the previous post-conviction

13

order?

14

A.

Well, because I wasn't there -- starting

15

in 2008, I wasn't there.

16

October.

17

just stayed away.

Until October.

Somewhere in there.

I think it was

And then, basically, I

18

Q.

I think the case was --

19

A.

See, back then,

I had me and a deputy,

20

that was it.

21

out of the case.

22

know, usually deputies had less experience even than I

23

did at that point.

24

So there's no way for me to really stay
I couldn't say do this, deputy.

You

But at this point, Mike had the case, had
·.

25

been doing it.

You know, no reason -- I just stayed
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1

2
3

4

I, CATHERINE L. PAVKOV, CSR No. 638,
Certified Shorthand Reporter, certify:
That the foregoing proceedings were taken

5

before me at the time and place therein set forth,

6

at which time the witness was put under oath by me:

7

That the testimony and all objections made

8

were recorded stenographically by me and were

9

thereafter transcribed by me, or under my

10
11

direction.
That the foregoing is a true and correct

12

record of all testimony given, to the best of my

13

ability;

14

I further certify that I am not a relative

15

or employee of any attorney or party, nor am I

16

financially interested in the action.

17
18

IN WITNESS WHEREOF, I have set my hand and
seal this 25th day of June, 2014.

19
20
21

CATHERINE L. PAVKOV, CSR NO. 638

22

Notary Public

23

Post Office Box 2636

24

Boise, Idaho

25

My commission expires June 24, 2015.
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37:20 54:25 73:2,11
2nd
7:4
20
50:12
2000s

68:20
2001
42:8
2007
17:25,25 68:19
2008
5:21,22 18:3,3 35:22
36:2,5,7,19 68:13,19
82:12,15
2009
5:18,22 6:16 10:16
12:2 18:5 73:6,19
82:12
2010
3:24 6:16 11:1 73:6
75:2 76:2
2011
60:11
2011-638
1:6
2014
1:12 2:4 3:11,12 73:8
85: 10,15 87: 18
2015
87:25
22
71:20
23
3:13
233
2:3
24
80:5 87:25
24-year-old
9:2
25th
87:18
2636
87:23
3

3

3:12 6:23,24 7:7
10:24 73:2,11 75:4
75:11
30
11:24 50:12
30-year-old
9:1
300
16:5
31-2603
3:22
38
3:15

w

54
3:19

6
6

3:9,11,12,17 39:13
44:22
63
3:4
638
1:22 87:2,21
7
7

3:18 42:3,8 52:10
70
3:20,21
700
2:20
71
3:23
74
3:24
75
3:5
776
2:14
8
8

3:19 54:15
8th
71:4
83
3:6 17:19 19:11,12,12
83616
2:15
83701-2636
87:24
83720
2:21
83720-0010
2:22
84
39:8 85:4
85
19:11,11,14,16 39:8
47:4
87
18:6,14,16,17,25
19:14,17 39:18 47:5
88
18:20,22,24 19:3,8
89
25:4 39:20

4
4

3:3,13 23:6 25:1 85:4
4th
2:20
44
3:17
45
3:10
5

5

3:15 38:4,5 42:1
52
3:18

9
9

3:20 70:2,13
90s
79:22
92
38:21,24
93
38:21,23 39:4 76:7
96
38:23
97
17:24 18:7,24 47:5
68:12,19
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JUN-09-2014 ~OM 04:46 PU

i~R LAW OFFICE

FAX N,;. 12002383

P. ~ l VU l :

BRIAN M. TANNER
Taru1er Law PLLC
401 Gooding St. N., Suite 107

Twin Falls, ID &3301
Phone: 208.735.5158
Fax:
208.734,2383
ISB #. 7450
JOI-INC.LYNN
Attorney at Law

776 E. Riverside Dr.
Suite 200
Eagle, ID 83616
Phone: 208.685.2333

Fax:

208.685.2355

Email: j ohnlynn@fiberpipe.oet

ISB #1548

Attorneys for Petitioner

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL
DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF JEROME

JAIMI DEAN CHARBONEAU,
Petitioner,

v.

THE STATE OF IDAHO,
Respondent.

TO:

)
)
) Case No. CV-2011-638
)
) SUBPOENA DUCES TECUM FOR
) JOHN HORGAN PURSUANT
) TO I.R.C.P. 45

)
)

JOHN HORGAN AND ALL INTERESTED PARTIES:

YOUAREHEREBYCO~IMANDED
Exh. No.

J

O/p-/{J,~/l/

Date
ame

J

,·· LJ,Jvr:/(U,v

M .[J.,VCou';, &porting

SUBPOENA DUCES TECUM - 1

395 of 686

06/09/2014

4:17PM (GMT-06:00)

---------

JUN-09-2014 MON 04:46 P~

TANNER LAW OFFICE

FAX No. 12087342383

P,Ulo/Ul!

To appear for deposition at the Jerome County Judicial Annex~ Courtroom No. 3, 233

West Main, Jerome, Idaho 83338, on June 16. 2014 at 11:00 a.m. to testify in the above case.

YOU ARE FURTHER COMJ.'1ANDED to bring with you, and then and there produce and/or
allow for copyin~ the following ''documents" listed below:
"DOCUMENT" means and includes any kind of written, typewritten, or printed mat~rlal

whatsoever, including, but not limited to, papers, agreements, contracts, notes,
memoranda, correspondence, letters, telegrams, statements, books, reports, studies,
minutes, records, accounting bool'..s, maps, plans, drawings, diagrams, photographs, video

tapes, motion pictures, audio tapes, analyses, surveys, studies, digital documents, email
transmissions and transcriptions and recordings of which you have any knowledge or
information, whether in your possession or control or not, relating or pertaining in any way
to the subject matters in connection with which it is used, and includes, but without
limitation, originals, all file copies, and all other copies, no matter how or by whom
prepared, and all drafts prepared in connection with such writings,. whether used or not.
1)

Any and all documents and records in your possession that identify~ relate to and

or reference the above-titled action; and

2)

Any and all documents, records and reports that reflect correspondence and/or

communication between you and Tira Arbaugli and Tiffnie Arbaugh.
3)

Any and all documents and records in your possession that identify, relate to and

or reference Jaime Charboneau.
4)

Any and all notes, drafts and other writings of yourself that in any way relate to

the above-titled action and/or Jaime Charboneau; and
5)

Any and all reports and other writings of yourself that reflect any of your opinions

or beliefs related to the above-titled action and/or Jaime Charbonea~ and
6)

Any incident reports written by you which in any way relate to Mr. Charboneau.

7)

Any and all documents, :records and things received, reviewed, and/or consulted.

by you in preparation for your deposition testimony.

SUBPOENA DUCES TECUM • 2

06/09/201q

q:17PM (GMT-06:00)
396 of 686

0
JUN-09-2014 MON 04:47 PM

TANNER LAW OFFICE

···-···-·---------

P. 017/017

FAX No. 12081342383

YOU ARE FURTHER NOTIFTED that if you fail to appear at the place and time

specified above, or to produce or permit copying or inspection as specified above that you may
be held in contempt of court and that the aggrieved party may recover from you U1e srnn of$100

and all damages which the party may sustain by your failure to comply with this subpoena.

Dated this

b

t.,

day of ___s) u,. r

,20_cl

SUBPOENA DUCES TECUM - 3

06/09/201~

~:17PM (GMT-06:00)
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OFFICE OF THE

JEROME COUNTY PROSECUTING ATTORNEY
Jerome County Judicial Annex
233 West Main • Jerome, Idaho 83338
(208) 644-2630 • FAX (208) 644-2639

Re:

-

Your unsigned letter faxed 10/2/09

J. Charboneau - 24 year old murder conviction
Final Appeal to Idaho Supreme Court 2007

Greetings,
Jerome County will not participate.
We are required to treat Marilynn Arbaugh's family with respect and dignity.
Victim's rights contained in Idaho Code (19-5301 et seq.) and the Idaho
Constitution (Art. 1, Sec. 22) are clear. Jerome County will be observing those
rights.
You are certainly free to pursue all lawful avenues of inquiry on your own.
Pc:

Jerome County Clerk
Det. Cowen
Judge Elgee

324-2719
644-2779
208-788-5512

Exh. No.
Date

:J.

t)/t;-fb-Jl/

J~ej/dr~
M & M Courl R~porlini

398 of 686

OFFICE OF THE
JEROME COUNTY PROSECUTING ATTORNEY
Jerome County Judicial Annex
233 West Main • Jerome, Idaho 83338
(208) 644-2630 • FAX (208) 644-2639

Re:

Your letter of lune

16, 2010

J. Charboneau - 24 year old murder conviction
Final Appeal to Idaho Supreme Court 2007

Greetings,
I will not participate, nor will Jerome County on my advice.
We are required to treat Marilynn Arbaugh's family with respect and dignity.
Victim's rights contained in Idaho Code (19-5301 et seq.) and the Idaho
Constitution (Art. 1, Sec. 22) are clear. I, and Jerome County on my advice, will be
observing those rights.
You are certainly free to pursue all lawful avenues of inquiry on your own.
Enclosed you will find your letter and other materials.
Pc:

Jerome County Clerk
Det. Cowen

Exh.No.
Date

3

p[g1trN

J7'~

M di: M Cor,,-, &portln,
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Tuesday November 13, 2001

SWORN STATEY1ENT OF
FOR..1\1ER JEROME COUNTY SHERIFF
LARRY GOLD

STATE OF IDAHO

COlJNTY OF JEROME

)
)

) ss
)
)

Comes now Larrv Golr;l, I do SWEAR upon my oaLh and under penalty of perjury that
the information and facts provided herein are true and correct to the best of my
knowledge and belief:
1. That I am a valid citizen of the State ofidabo, I am over the age of ( 18) eighteen
years and competent to testify about the information l declare in this sworn
statement.
2. That [ was duly elected sheriff of Jerome County at the time of Jamie

Charboneau' s appeal and resenlencing proceedings.
3. That "water-cooler" conversations ,vere often held within my hearing concerning
development of case evidence and the disposition of material facts with regard to
pertinence or significance.

4. That as I stated in my J1111e 3n.1 2001 letter to Mr. Charboneau, I am aware of
certain improprieties committed by the Jerome County prosecutors office and the
special prosecutor from the Idaho Attorney General's office (Marc Haws) in
preparing various cases for trial, and specifically Mr. Charboneau 's case.

5. That it is my belief that contrary to my efforts and mandates, certain corni and
county officers often manipulated or affected the facts and evidence of cases to

ammge for a finding of guilt.
6. That it is my belief that facrs and evidence in the Charboneau case were purposely
manipulated and altered to arrange for a verdict of guilty. A specific example of
this came to my personal knO\.vledge when in the fall of 1989, my chief deputy

1
r-406 of 686

(-",

¥

Mito Alanzo confided in me bis concern about tbe fact that the District Com1
clerk Cheryl Watts was in possession of a letter which had been delivered to the
Jerome County Courthouse via Tbe United States postal Service. Chief deputy
Alanzo infonned me that the letter at issue had been addressed to district court

Judge Philip Becker and had been sent by Tira Arbaugh, the daughter of Marilyn
Arbaugh. Chief Deputy Alanzo told me that the subject matter of this letter had
significant relevance concerning the Charboneau case. Chief Deputy Alanzo

srnted that his concern was that the District Coun Clerk Cheryl Watts had
requested that he help her to destroy the letter.
7. That I did speck with Jerome Coumy prosecutor John Horgan about tbc courl

clerk Cheryl Watts being in possession of tbe letter tllat Tira Arbaugh had mailed
to .Tndge Becker, and the allegations made by Chief Deputy Alanzo tbat Cheryl
Watts \Vas conspiring to destroy the lerter.
S. That I \.vill be available to the Court for whatever assistance it requires to

dete1.mine the effect of culpability of tbe aforementioned parties and the harms
they may have caused to occur.
Dated this 13 day of November, 2001

/

l

/:·

/:..

-~.:::\. ,;-:,·.-,....·
(_ Laffy Gold \
Jerome County Sheriff. Ret.

l
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Othl!r counry nffidnt ,v..:n.: summorH.:d hy thL; c.'umn,is:iilm~rs. At rhb poml

SWORN AfiFIUAVIT

tl1L"

h,llowing ollici;d;. were present

COUN l'Y <JF:

She riff L,m y Goid
The Chit!! Oeputv
Jeromi: Cuunly Prosecutor John Horllar.

r1 .A Y

()

County Commissionl!r v~ronica Li~rman

PERSONAIJ.Y c:unc nud nppear~r.l helhr~ me. the unJcrsigncd Nmury, lh.: wi1hi11
1111111.:d_ MELVIN WHIOJ
who is II resident of ~ Co.>unly, iilnl.:
MJNNESOTA, and nml<cs ll,is his slUlcmc:UI and Gc11cr11I Afliduvil upun mllli and
11llir111n1ion nfbelit:foml pcrsonul lomwlcdi;c llmt th<: lollowing nrnllcrs, liids uml
lhings set forth urc lrt1c 11ml correct to the l><:sl of his knuwlcdgc:

n:...

ur

Your Alli:1111, Melvin Wrigl1I, went Jo worl, for .h)romc Co11111y emplL1yed ii11h<:
111t1i11tcmu1cc <lcpar1mcn1 of the Jcrom~ Coun1y C'oun I h,usc in I 9'JU. The Jerome
County Cuur1 Mouse Is local.:d in .Jerome, ld~1ho.

In the co111-sc of my <luli~s I olicn went through Jhc ;11 Lie of lh" court ht>llsc so as to
uccc.~s 1hc rnoC Jn ,lpprmdnull.:ly 1992 or I'19.1, I was 1111 r,11c Stich duly whc1, I
ohscrvc<l II brnwn pnpcr 1:,ug lying <10 the lluur in the cruwl space oflh,· •Ilic. The
h;·1g dit..l mil npp1:ar us if unynnc hmJ trh.:d h> hide il und ii wu:; williin \!-i.lSY a~1.:t.:ss. l
lir:;t presumed it \VtlS LraHli or 1;0111uinL"d lm!'-11.

Counly Co111niis5ioner Cllllck Andru;
County Commis5ioner whGse flame I do not ret~II.
1 I.urned the paper -.ack and eun over to these officials, ar,d after I expl~i11ed to
tli!!m Utdl I had found the t;un in the paper sack in ,he Attic crawl space I was
eHcused from the mP.etins.
Your ~1flimt w:ts 111.:vcr c..·L1111;:1c1i:d hy nuy oflkial ahnur 1l1c lin:un11 alkr turni11~ it
i11 1,. lite cu11111y ulfic·iab lhatc.J.,y. Nor do I know whal cwr huppetl l1>11r1hc 1i11:il
disp11sili11111,f tlic li1,·;1r111. Though I do not rec:ill fro,n wh,1:11 I hcaru ii, I do rcca!I
Ju;aring 11 nmuu lhHt t!,t: gun \.\Hs s1.~1ucl10\v rd:1h:d In lh...:. .l;1i1~1i l 'h~1rhti11ca11

lvlunh.:r t:usi.:_

IJ;U EIJ !hi, !h~_J__ ,i11y ol

{·il~1:·;: lj ___ .~01:!

,;J;,.,L .. ,.

l '.

/le'.: ·•i.

{,.·1

·'•1;i1.,l,u.: .:t .\1li •• ,1

.

,T·

· SWORN 10 subs,rib.:11 hdi>rc me. 1hi, .~:-<lay _ _ ,YI•\/'.•.~--• 21112

IIF'i
~

Alier a m,mberof1hn~s ofs,-ci11gtl11: liug, I ucdch:tl to look inside ofit, un<l wh~11
I <li<l so. I saw that ii .:onmineJ u handgun. I hdievc the (i11n was a rcvolv~r.

I next look pus.sl':Ssi11n nf lhc pupcr bug 1111d 111111<.Jgun illltl i1m111:di,11cly look them tc>
my ~upcrvisor Mario D.iky. Ws 1hc11 lonk 1hc ilcm.s to lhc lncn1io11 whe,c the

l\1y fo'.n}ni .ssi(~ll l·:xp. in;s:

County Commissioners were in sc~siu11.

-~-bl:,¥ .

J ·-· l

:. ~- . .

.
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR JEROME COUNTY
AUGUST 15, 1989

10:00 a.rn.

PHILLIP M. BECKER
VI RGI NIA BAILEY
CHERYL WATTS

PRESENT:

Criminal Tape 17-89
Case No. 1027 & 1028
State of Idaho

PRESIDING JUDGE
COURT REPORTER
CLERK

Court convened.

John Horgan, Prosecuting

Attorney, appeared in behalf of the State

VS

Jairni Charboneau
and the defendant appeared with his Counsel,
Mr. Greg Fuller, Special Public Defender.
Mr. Fuller informed the Court that no one is here from the Attorney
Generals Office for the sentencing date hearing.

Requested rescheduling

so that they and'.1the1defendant will be here.
Court stated the defendant is Jerome Countys prisoner and explained
how the ~ttorney Generals office got into the matter and explained
Mark Hawes was appointed not the Attorney Generals office.

John

Horgan now has this matter as Prosecutor unless a conflict is
requested due to Mr. Horgan being his•1law clerk at the time of the
trial.

Mr. Horgan should appoint someone else if this is the case.

Mr. Horgan stated he will to id if the defendant's counsel waive
the conflict.
Mr. Horgan and Mr. Fuller will discuss this matter.
Mr. Fuller stated he is not asking for a speedy sentencing date
and will need a day to argue motions .

Would have no problem with

April of 1990 for sentencing hearing if need be.

Exh.No.
Date ~..-J(p-('-/
Name /.J.h""41

\), nvr13'tU'v
M & M Cou'1 Reporllnll

103.

MINUTES - 1

AUGUST Z1-, 1989
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Page -

2

Fuller statement on matter pending in U.S. District Court and
gave argument for County of Jerome to pay claims for services.
Horgan- gave argument against paying of federal fees.
Fuller - rebuttal.
Horgan - rebuttal.
court's order is silent as to who is to make payment for the
federal matter.

Court ordered Mr. Fuller to continue representing

the defendant as Public Defneder.
for the States proceedings.

Jerome County is responsible

Court denied the request for federal

expense and informed Mr. Fuller to take the matter for payment of
claims to the U.S. District Court.

MINUTES -2

AUGUST 22., 19 89
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0
JOHN L. HORGAN
Jerome County Prosecuting Attorney
PATRICIA D. GAW, Deputy
Jerome County Courthouse
P.O. Box 32
DISTP.lt''" r COURT
Jerome, ID 83338
1r.. ,r
· 1\ 'D.O.HO
(208)

324-754 7

/'.·

,.-

'9Q')t&12!.J>$':4~:.e25 •
(/

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEROME

* ** * *
THE STATE OF IDAHO,
Plaintiff,
vs.
JAIMI DEAN CHARBONEAU,
Defendant.

)

)
)
)
)
)
)
)

CASE NO. 1027 & 1028

PETITION FOR APPOINTMENT
OF SPECIAL PROSECUTOR PURSUANT
TO IDAHO CODE 31-2603

)
)

* ** * *
COMES NOW JOHN L. HORGAN, Jerome County Prosecuting
Attorney and, pursuant to Idaho Code 31-2603, petitions the court
for an order appointing R. KEITH ROARK as Special Prosecutor to
prosecute any and all future proceedings in the above-entitled
matter.
This petition is based on the following:
During the original trial of this matter JOHN L. HORGAN
was employed as Law Clerk for the presiding District Judge, Judge
Becker. The Idaho Rules of Professional Conduct prohibit a former
Law Clerk's representation of a party in a matter in which the
clerk personally and substantially participated. This prohibition
may be waived by the consent of all parties after disclosure. (See
IRPC 1.12 (a)).
The Defendant in the above-entitled matter did
consent to JOHN L. HORGAN representing the State in the matter,
after disclosure to him of JOHN L. HORGAN' s status during the
trial.
Exh. No.
Oat•
Name

/0

IJh-/&,~/'-f

~1.110~
'¥ M Co11rt R~portin11

M
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However, in open court February 6, 1990, Defendant
expressed some reservations concerning the hearing at which he gave
his consent.
If JOHN L. HORGAN is to act as prosecutor there can
be no question concerning the consent of the Defendant. There does
appear to be some question. This question raises three problems.
First, an ethical problem for JOHN L. HORGAN should he continue to
act as prosecutor in the case.
second, a potential ground for
appeal should Defendant be dissatisfied with the outcome of the
matter. Third, a situation in which the prosecutor is, in effect,
serving at the pleasure of the Defendant.
This collection of problems makes impossible
continued prosecution of this matter by JOHN L. HORGAN.

the

RESPECTFULLY SUBMITTED t h i s ~ day of February, 1990.

HORGAN
ome County Prose

125.
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JOHN L. HORGAN
Jerome County Prosecuting Attorney
PATRICIA D. GAW, Deputy
Jerome County courthouse
P.O. Box 32
DISH'.'~ r COURT
Jerome, ID 83338
·---.:. IDAHO
(208) 324-7547

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEROME

* * * * *
THE STATE OF IDAHO,
Plaintiff,
vs.

)
)

CASE NO. 1027 & 1028

)

ORDER APPOINTING SPECIAL

)
)
)

PROSECUTOR

)

JAIMI DEAN CHARBONEAU,

Defendant.

)
)
)

* * * * *
Based upon the Petition For Appointment Of A Special
Prosecutor filed by JOHN L. HORGAN, Jerome County Prosecuting
Attorney, and pursuant to Idaho Code 31-2603;
IT IS HEREBY ORDERED that R. KEITH ROARK shall be appointed
to serve as Special Prosecutor for any and all future proceedings
in the above-entitled matter.
DATED this ~ day of February, 1990.

"·'"'

-""---,,..,...._

,r

JUD(!4
Em.No.
Date

126.
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.

(1/.J-1 {rft./
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CERTIFICATE OF MAILING
The undersigned, Prosecuting Attorney in and for Jerome
County, State of Idaho, hereby certifies that on the 22nd day of
February, 1990, he caused a true and correct copy of the PETITION
FOR APPOINTMENT OF SPECIAL PROSECUTOR PURSUANT TO IDAHO CODE 312603 and ORDER APPOINTING SPECIAL PROSECUTOR to be mailed or hand
delivered to the following:
Honorable Phillip M. Becker
P.O. Box 27
Gooding, Idaho 83330
Greg J. Fuller
Attorney At Law
P.O. Box 30
Jerome, Idaho 83338
R. Keith
Attorney
P.O. Box
Ketchum,

Roark
At Law
3240
Idaho 83340

JORN

:&. HORGAN

127 ·
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From:
Becki Champion
9325 West Wright St.
Boise, Idaho 83709
( 208) 720- 7290
To:
John Horgan
Office of the Jereme County Prosecutor
Jereme County Judicial Annex
233

w.

Main

Jercxie, Idaho 83338

June 16

, 2010

Subject: Missing evidence in the criminal case: State of Idaho v. Jaimi o.
Charboneau. (Specifically a .22 rifle that ,as involved in the shooting incident
that took place on July 1 , 1984, on the property kno,m or formerly kno,m as
the El-Rancho 93 located in Jerane County. )
Dear Mr. Horgan,

I ,

My name is Becki Champion and I am Nriting this letter to
you on behalf of my brother Jaimi Charboneau. As I have full po~er
of attorney to act in Jaimi's stead in this and in all of Jaimi's
legal matters I bring this matter to your attention in good faith
and request your assistance in seeking the truth and justice in
the case against my brother Jaimi.
I am enclosing for your revieN copies of letters that I have
.iritten in this matter to t.io other parties .iho have involvement
in this matter. Mr. Frank Judd, .iho is the official manager of the
property Nhere the shooting incident occurred in Jerome County.
This property is knoNn or Has formerly knoNn as the El-Rancho 93.
A Mr. Frank Judd, represents the LOS church the organization .iho
currently O.ins the El-Rancho 93 property.
Please see a copy of my recent letter .iritten to Mr. Judd
enclosed for your revie.i.
I have also enclosed for your revie.i a copy of a letter that
I .irote to Jerome County Deputy "Rick Co.ien" .iho did participate
in a search for this .22 rifle last summer.
Mr. Horgan, as prosecutor for Jerome-County it is your s~orn
duty to seek truth and justice in all criminal matters that fall
.iithin your jurisdiction. Therefore, unless you feel there is a
need to hide something in order to prevent the truth from corning
out in the case against Jairni, then I trust that you Nill do the
right and la.iful thing and help me to do a complete and thorough
search of the El-Rancho 93 property to try and discover this

evidence.

Sincerely,·
Letter to John Horgan: -1- of -2cc: file

Exh. No.

J-'2.-

tJIP-/b-/4

Dat•
Name

";}; ft:.~;J;~rlin¥
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Becki Champion
9325 West Wright St.
Boise, Idaho 83 709

Signarure:

$1~ ~ 1

Su~scribed and af!ir~ before me in the county of
I

this /

7

day Ok

1u44e ' 20,LQ.

/ldaJ.

Date:

( - [_

I

/-j_ ()

State of

Tdtlha

Letter to John Horgan: -2- of -2cc:file

l..
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DISTR[CT COURT
FIFTH JUD IC IAL DIS T
JERO ME COU NTY IDAH O

JOHNC.LYNN
Attorney at Law
6661 Glenwood St.
Boise, ID 83 714
Phone: 208.860.5258
jolm@johnlynnlaw.com
ISB #1548

201Y NOU 3 Arl 10 ~7

Jv!ich~
ER
BY~~~~~~~-

BRIAN M. TANNER
Tanner Law PLLC
13 7 Gooding St. West
Twin Falls, ID 83301
Phone: 208.735.5158
Fax:
208.734.2383
ISB# 7450

DEPUTY CLEiU~

Attorneys for Petitioner

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL
DISTRICT OF THE STATE OF IDAHO,
IN AND FOR IBE COUNTY OF JEROME

JAMI DEAN CHARBONEAU,
Petitioner,
V.

THE STATE OF IDAHO,
Respondent.

)
)
)
)

Case No. CV-2011 -638

) NOTICE OF FILING
) AND SERVICE
)
)

I, JOHN C. LYNN, hereby certify and give notice that on the

;iJl.. day of October, 2014,

l delivered to the Clerk of the Court, by depositing the same in the U. S. Mail, postage prepaid,
and served, by hand-delivery, upon Kenneth K. Jorgensen, Deputy Attorney General, State of
Idaho, at 700 W. State St., Fourth Floor, Boise, Idaho, true and correct copies of the following
documents:
NOTICE OF FILING AND SERVICE -1
419 of 686

..
1 PETITIONER'S MEMORANDUM RE: COURT ORDER FOLLOWING SUMMARY
JUDGMENT HEARING;
2. SECOND SUPPLEMENTAL AFFIDAVIT OF JOHN C. LYNN;
3. NOTICE OF FILING AND SERVICE.

DATED This 7J

v

day of October, 2014.

J

f

o-counsel for Petitioner

NOTICE OF FILING AND SERVICE - 2
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DIS TRICT COURT
FIFT H JUDICI AL DIS T
JE ROME COUNTY !DA.HO

JOHNC. LYNN
Attorney at Law
6661 N. Glenwood
Boise, ID 83714
208.860.5258
john@johnlynnlaw.com
ISB #1548

2019 NOU 3 Arl 10 -~s

(}/ id'.elle ernerson

BRIAN M. TANNER
Tanner Law PLLC
137 Gooding St. West
Twin Falls, ID 83301
208.735 .5 158
ISB# 7450

DEPU Y CL. '.:":

Attorneys for Petitioner

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL
DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF JEROME

JAMI DEAN CHARBONEAU,
Petitioner,
V.

THE STATE OF IDAHO,
Respondent.

)
)
) Case No. CV-2011-638
)
) PETITIONER'S MEMORANDUM
) RE: ORDER FOLLOWING
) SUMMARY JUDGMENT HEARING
)
)

_________

COMES NOW The above-named Petitioner, by and through his co-counsel of record,
JOHN C. LYNN and BRIAN M. TANNER, and hereby submits this MEMORANDUM RE:
ORDER

FOLLOWING

SUMMARY

mDGMENT

HEARING.

A

SECOND

SUPPLEMENTAL AFFIDAVIT OF JOHN C. LYNN IN SUPPORT OF PETITIONER'S
MOTION FOR SUMMARY JUDGMENT is filed herewith.

Petitioner will respond to the

PETITIONER' S MEMORANDUM RE: ORDER FOLLOWING SUMMARY JUDGMENT HEARING - 1
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Court's questions set forth in the referenced ORDER. This ORDER raises numerous evidentiary
issues arising from the Tira Arbaugh Letter and the Larry Gold STATEMENT (Exhibits K and C
to the AFFIDAVIT OF JOHN C. LYNN IN SUPPORT OF PETITIONER'S MOTION FOR
SUMMARY JUDGMENT).
PRELIMINARY CONSIDERATIONS

In analyzing whether parts or all of the two Exhibits in issue are admissible, it is
important to consider the following general rules regarding hearsay and its exceptions under
Idaho Rules of Evidence (I.R.E.).

First, as noted by Professor Bell in his "Handbook of

Evidence for the Idaho Lawyer (3d. Ed.)1: "In a number of situations, the Idaho court has found
that evidence inadmissible for one purpose but admissible for another should be received for the
second purpose" (Id., p. 43). For example, out-of-court statements may be admitted as evidence
to show motive, knowledge, mistake, intent and a common scheme or plan if relevant to the case
at hand. This Court has already admitted Exhibits K and C at the October, 2013 Evidentiary
Hearing to show concealment by State actors of potential Brady material.
Second, hearsay is a statement, other than one made by the declarant while testifying,
offered in evidence to prove the truth of the matter asserted (I.RE. 801 ). In other words, hearsay
is an out-of-court statement offered as an assertion of truth and thus resting for its value upon the
credibility of the out-of-court asserter. Therefore, an out-of-court
"statement is not excludable as hearsay when offered to show the information that a
person who heard the statement had at the time of his or her subsequent conduct, as
bearing upon the reasonableness of that conduct".
Id., p. 262

1

Prof. Bell was a Professor Emeritus at the University ofldaho College of Law.

PETITIONER'S MEMORANDUM RE: ORDER FOLLOWING SUMMARY JUDGMENT HEARING - 2
422 of 686

This concept applies to both Exhibits K and C. Both declarants, Tira Arbaugh and Larry Gold,
possessed information prior to making their respective writings. Their expressions of knowledge
are not hearsay.
Third, I.R.E. 804(b)(5) should be applied with respect to the two Exhibits in issue. This
provision of the hearsay rules creates an exception to the general rule of inadmissibility of
hearsay:
(5) Forfeiture by wrongdoing. A statement offered against a party that had engaged or
acquiesced in wrongdoing that was intended to, and did, procure an unavailability of a
declarant as a witness.
This Rule provides a basis for admission of the two Exhibits in their entirety aside from
the exceptions to the general hearsay rule (I.R.E. 804(b)(3) and (6)), which will be addressed
below.

This Court has already determined that State actors concealed and suppressed the

disclosure of these Exhibits until March of 2011. As a direct result of such concealment and
suppression, both authors of these two Exhibits are unavailable as they are now deceased. The
Brady violation here is "wrongdoing" as contemplated by I.R.E. 804(a)(5) and the State has

forfeited any objection to admissibility for the truth of the assertions set forth in these two
Exhibits. Counsel could find no reported Idaho case addressing this Rule. However, under the
comparable federal rule, courts have construed the application of this Rule broadly to effectuate
the purpose of deterring wrongdoers and preventing a benefit from wrongful acts (see United
States v. Gray, 405 F.3d 227, 242 (41h Cir. 2005)). This Rule recognizes the need for a

prophylactic remedy to deal with abhorrent behavior "which strikes at the heart of the system of
justice" (see United States v. Mastrangelo, 693 F .2d 269, 273 (2nd Cir. 1982), cert. denied, 467
U.S. 1204 (1984)). The wrongdoing need not consist of a criminal act and the Rule applies to all
parties, including the government (see 1997 Amendment to the Fed. R. Evid. 804 (b)(6)).

PETITIONER'S MEMORANDUM RE: ORDER FOLLOWING SUMMARY JUDGMENT HEARING - 3
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Rule 804(b)( 5) is most commonly applied to the scenario of a criminal defendant who
prevents a witness from testifying against him, as was the case in Gray, but is not limited to these
situations. In order for the exception to apply, the trial court must find that (1) the defendant
engaged or acquiesced in wrongdoing, (2) that was intended to render the declarant unavailable
as a witness and (3) that did, in fact, render the declarant unavailable as a witness (see United

States v. Scott, 284 F.3d 758, 762

(7th

Cir. 2002)). Applying this test to the facts here, the

Defendant, State of Idaho, engaged in wrongdoing (Brady violation) which was intended to
suppress and conceal these Exhibits and did, in fact, suppress and conceal these Exhibits until
both authors were rendered unavailable as witnesses.

Thus, the State "cannot complain if

competent evidence is admitted to supply the place of that which he [the State] has kept away"
(Gray, supra, p. 240).
THE ARBAUGH LETTER

Admissibility for Brady Materiality

In addition to the above, two hearsay exceptions apply to the Arbaugh Letter, I.R.E.
804(b)(3) and 804(b)(6). However, prior to an examination of these hearsay exceptions, the
entire Letter should be admitted for purposes of this Court's analysis of materiality under Brady
standards, regardless of whether these exceptions apply. This Court is reminded of the authority
previously submitted that stands for the proposition that inadmissible evidence that could have
led to the discovery of admissible evidence may qualify as material under Brady (see

PETITIONER'S MEMORANDUM IN SUPPORT OF PETITIONER'S MOTION FOR
SUMMARY JUDGMENT, pp. 4-7).
In this context, Petitioner could have called Tira Arbaugh as a witness in a postconviction proceeding. We do not know now how she would have testified. The Arbaugh Letter

PETITIONER'S MEMORANDUM RE: ORDER FOLLOWING SUMMARY JUDGMENT HEARING - 4
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could have been admissible for impeachment purposes aside from admissibility for the truth of
the respective assertions contained therein. Petitioner has now lost the opportunity to call Tira
Arbaugh and this should trigger the application of I.R.E. 804(b)(5) as mentioned above. Even
without her availability, the Arbaugh Letter clearly impeaches Tira Arbaugh's trial testimony on
critical material aspects of the prosecution.

It also impeaches the integrity of State actors,

namely Officers Driesel and Webb and Prosecutor Haws, as well as Arbaugh family members,
who all conspired, according to Tira, to manipulate the truth and conceal evidence. The question
before the Court is whether this impeachment rises to a level sufficient to undermine confidence
in the verdict. Petitioner contends that it does - because of the circumstantial guarantees of
trustworthiness which render the Arbaugh Letter admissible, not only for impeachment purposes,
but also for the truth of the assertions therein, as will be discussed below.
Also, even though Driesel, Webb, Haws and others may deny the assertions in the
Arbaugh Letter, such denials now are irrelevant to these proceedings.

The truth of these

assertions in the Arbaugh Letter is not before the Court - truth is a matter for retrial of Petitioner.
The only question before the Court now is whether the assertions, together with the
circumstantial guarantees of trustworthiness, undermine the trial proceedings such that this Court
has lost confidence in the verdict. Petitioner submits that such a showing has been made.
LR.E. 804(b)(3) and J.R.E. 804(b)(6)

These hearsay exceptions are addressed together because they inter-relate.

The

statements against interest here (Rule 804(b)(3)) are circumstantial guarantees of trustworthiness
which support Rule 804(b)(6) as a basis to admit the Letter for the truth of the assertions therein.
Rule 804(b)(6), often called the "catch-all" exception, allows the use of hearsay if it has
"equivalent circumstantial guarantees of trustworthiness" when: (A) the statement is offered as

PETITIONER'S MEMORANDUM RE: ORDER FOLLOWING SUMMARY JUDGMENT HEARING - 5
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evidence of a material fact, (B) the statement is more probative on the point for which it is
offered than any other evidence which the proponent can procure through reasonable efforts and
(C) the general purposes of these rules and interests of justice will be served by admission of the
statement into evidence. Professor Bell articulates the rationale for this exception as follows:
The catch-all exception is simply a logical extension of the other hearsay exceptions.
Each of the recognized exceptions is based on two main factors: necessity and
trustworthiness. Idaho law has recognized these factors as the foundation to its hearsay
exceptions. See McKay Constr. Co. v. Ada County Bd. Of Comm'rs, 96 Idaho 881,
Washington County v. First National Bank, 35 Idaho 438, 206 P.1054 (1922); G. Bell,
Handbook of Evidence for the Idaho Lawyer, 131 (2d ed. 1972). The catch-all exception
merely applies these criteria without attempting to restrain them in an overly burdensome
formula. Arguably, by so doing, it promotes "the interests of justice" because, if the
purpose of justice is to ascertain the truth, this rule simply provides a flexible
structure to reach this end.
Bell, 3rd Ed., p. 295
emphasis added
Clearly, the Arbaugh Letter (in part or in its entirety) meets the criteria under this Rule
and is admissible if there exists circumstantial guarantees of trustworthiness. There are such
guarantees with respect to the making of the Letter itself. The very first statement: "Sir, I am
writing this letter... " is such a circumstance. This statement, of course, is not hearsay - it is
verbal expression of an act. Tira Arbaugh is writing a letter to Judge Becker. This is not a
casual disclosure to an unreliable third party. This is a letter to Petitioner's trial Judge written
within months of the Idaho Supreme Court's ruling that vacated the original death sentence
(April, 1989).
It is highly unlikely that Tira Arbaugh would lie to Judge Becker. Tira is writing to
Judge Becker "because I believe you should know the truth". This expression is also a very
significant circumstantial guarantee of trustworthiness - she expresses her sincerity in trying to
right a wrong. The remainder of the statements in the Letter are not hearsay when offered to
show her knowledge and intent in writing this Letter to Judge Becker (see Frank v. City of
PETITIONER'S MEMORANDUM RE: ORDER FOLLOWING SUMMARY JUDGMENT HEARING - 6
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Caldwell, 99 Idaho 498, 499, 584 P.2d 643 (1978)). In tum, this knowledge and intent are
powerful circumstantial guarantees of trustworthiness.
For example, Tira expresses the idea that she believes Judge Becker should know the
truth because her mother would want her to tell the truth (page 1). She keeps having bad dreams,
and has been told to write only what she is told to say, and "I can't talk to anyone". These are all
explanations as to how she is feeling and why she is writing to Judge Becker. None of these
assertions are hearsay because they are not admitted for the truth of them. They do, however,
constitute further circumstantial guarantees of trustworthiness required by I.R.E. 804(b)(6).
These are expressions of sincerity - the wrenching intimacy is no minor factor. Tira obviously
felt remorse and wanted to clear her conscience about the untruths she knew about. She then set
out to reveal the concealed truths and the previously undisclosed untruths. "Statements of a
declarant disclosing his or her ostensible actual mental state should certainly be received and
should control in an appropriate case" (McCormick on Evidence, Sixth Ed., Vol. 2, p. 389).
The assertion about being shook up and "so many people asking me too many questions"
(page 2) is not hearsay, but again, is admissible to show Tira's state of mind when she wrote her
witness statement.

Likewise, what Officer Driesel told her to say is not hearsay, but is

admissible to explain why she omitted certain facts and stated things which were not true. For
instance, Tira was told to write down a specific time which she knew was not true. This is also a
statement against interest, that is, an admission that she just wrote down what she was told to
say, not necessarily the truth (Rule 804(b)(3)). A person admitting that she has lied under oath
(even by silence or omission) is a statement against interest. A statement against interest is also
a circumstantial guarantee of trustworthiness for the same reason it is an exception to the hearsay

PETITIONER'S MEMORANDUM RE: ORDER FOLLOWING SUMMARY JUDGMENT HEARING -
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rule - it is generally reliable. People do not admit to wrongdoing, generally, unless there is a
good reason to do so. In this case, that reason was correcting a wrong.
Pages 3, 4 and 5 of the Arbaugh Letter reflect what Tira actually told Officer Driesel;
these matters were omitted from her witness statement (Exhibit M to LYNN AFFIDAVIT).
These are all facts that she knew about, but were not revealed, including the fact that Jami
(Petitioner) was inside of the house. These facts were not revealed because Tira complied with
what everyone wanted her to say. These revelations as to what was untrue, either expressed or
by omission, constitute the basis for her statements against interest to the effect that she
subjectively believed she lied under oath.

Moreover, the details as to the untruths and manipulation of evidence revealed in the
Letter further constitute the circumstantial guarantees of trustworthiness required by I.R.E.
805(b)(6) - only an eyewitness would know of these details. A casual observer of the trial
proceedings would not be aware of such detail. For example, Tira told Driesel that Tiffnie
Arbaugh, her sister, had possession of her new .22 rifle and that Tiffnie gave her the .22 pistol
which she accidentally fired. Again, this knowledge of concealed facts forms the basis of her
statements against interest and gives meaning to her assertion that she, and others, lied about the
truth.

These corroborating details all support the required circumstantial guarantees of

trustworthiness required by I.R.E. 804(b )(6).
Finally, Tira asserted in her Letter that Tiffnie told her that her mother had possession of
"Calamity Jane" (a different .22 rifle than the alleged murder weapon). This is more concealed
facts and knowledge on Tira's part of the agreement to hide the truth - the basis of her intent to
set the record straight by informing Judge Becker of these matters (see Anthony v. DeWitt, 295
F.3d 554, 563 (61h Cir. 2002)). These assertions are not hearsay, that is, what Tiffnie actually
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said about "Calamity Jane" is beside the point. However, Tira's assertions about this aspect of
the case are admissible to show the knowledge she intended to conceal at the behest of Officer
Driesel who told her "it wasn't necessary to state every little thing in my statement".
Tira's clearest and most significant declaration against interest is found on page 5 where
she states that the second round of shots was "not true". She put this falsity in her written
statement at the behest of Larry Webb. She further discloses to Judge Becker (pages 5 and 6)
that Prosecutor Haws told the Arbaugh family that they needed to get rid of "Calamity Jane".
Again, these statements against interest, that is, the collusion with State agents to conceal the
truth, add to the circumstantial guarantees of trustworthiness of the Letter as a whole. It is not
surprising that Tira remained silent about these revelations in her Letter after September of 1989.
It is apparent that she wanted direction from Judge Becker before publicly disclosing what she

knew for fear of creating a big family uproar ("Everybody I know seems to be mad all the time",
p. 1). Unfortunately, she never received the direction she was seeking.
It is important to understand that the statements by Driesel, Webb and Haws to Tira are

not hearsay when used to show the state of mind, intent and knowledge of Tira Arbaugh when
she wrote to Judge Becker.

Moreover, these statements from third parties are not hearsay

because they are not offered for the truth of the statements. These are out-of-court statements
constituting "instructions" to Tira Arbaugh. Officer Driesel tells her that she should "say only
certain things ... " (Arbaugh Letter, pp. 2-5). Therefore, Tira omitted many significant facts from
her statement and subsequent testimony. Officer Webb told her to write down in her statement
"the part about hearing more shots" (Id., p. 5). This was untrue. Prosecutor Haws told Tira and
the family to "get rid of Mom's Calamity Jane rifle" (Id., pp. 5, 6). This rifle was then buried.
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These "instructions" or directions are admissible in this proceeding to show that these
State agents gave such instructions and are not hearsay. A similar situation arose in United
States v. Murphy, 193 F.3d 1 (1st Cir. 1999), where a witness testified as to instructions from
detectives to make false statements in warrant applications. These instructions, like the ones
here, were deemed non-hearsay and admissible for the purpose of showing the instructions (Id.,
p. 5, 6). Also, these instructions are admissible to show a conspiracy to conceal and distort the
truth.

A conspiracy is an agreement or understanding, expressed or implied, between the

conspirators. The usual way in which people reach agreements or an understanding is by the use
of words (see United States v. Calaway, 524 F.2d 609, 613 (9th Cir. 1975)). Nonhearsay verbal
act evidence is admissible on the issue of whether a conspiratorial agreement existed (see United
States v. Lim, 984 F.2d 331, 336 (9th Cir. 1993)). These concepts were applied in People v.
Scearce, 87 P.3d 228 (Colo. App. 2003), where a conviction was reversed because the trial court
prohibited the defendant from eliciting testimony about statements he and a third party made, not
for the truth of the statements, but to prove that they were made to dispute the prosecution's
claim of a conspiracy.

Because the prohibition affected a fundamental right to present

exculpatory evidence, the error was deemed a matter of constitutional dimension (Id, at p. 234).
Like Scearce, it would be fundamental error for this Court not to admit the State actor hearsay
instructions here to show a conspiracy. These instructions, in tum, are further circumstantial
guarantees of trustworthiness of the Arbaugh Letter as they are corroborated by the trial record
previously outlined in PETITIONER'S MEMORANDUM IN SUPPORT OF MOTION FOR
SUMMARY JUDGMENT.
In summary, the above circumstances all reflect Tira Arbaugh' s perception, memory,
narration and sincerity with respect to her disclosures to Judge Becker. They all reflect the
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0
trustworthiness associated with the making of her Letter as required by the Rules (see United
States v. Friedman, 593 F .2d 109, 119 (9th Cir. 1979)).

Moreover, many courts have looked to corroborating evidence of the declarations in
issue, beyond those existing at the time of the making of the declarations, to determine whether
Rule 804(b)(6) applies (see United States v. Valdez-Soto, 31 F.3d 1497 (9th Cir. 1994)). Some
situations involving the Confrontation Clause limit such an inquiry for the obvious necessity of
cross-examination of a co-defendant (see Idaho v. Wright, 497 U.S. 805,110 S.Ct. 3139, 111
L.Ed.2d 638 (1990)), but such a limiting factor does not apply here.
The corroborating evidence from the trial record has been extensively cited and briefed in
PETITIONER'S

MEMORANDUM

IN

SUPPORT

OF

MOTION

FOR

SUMMARY

JUDGMENT, pp. 14-26, and need not be restated here. Such corroborating evidence includes:
(1) The written statement of Tira Arbaugh with the addendum concerning the second
round of shots which Tira claims is untrue in her Letter;
(2) The omission by both Tira's and Tiffnie's written statements as to the accidental
discharge of the Ruger pistol;
(3) The probable cause statements by Sheriff Hall reflecting that Tiffnie Arbaugh had
possession of the rifle, not a pistol (Id, pp. 21, 22);
(4) The number of casings found compared to the number of shots fired, corroborating
Tira's assertion that more than one rifle was involved (Id, pp. 23-25);
(5) The wrapping paper and gift box possessed by Petitioner which corroborates Tira's

assertion that he was present in the house (Id, pp. 25, 26);
(6) The events of July 11, 1985, where new evidence of supposedly discovered by
members of the Arbaugh family which Tira claims was fabricated (Id, pp. 19, 20); and
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(7) The difference in bullets fired from the alleged murder weapon (twelve) versus the
number of entrance wounds in the deceased's body (fourteen/sixteen) (SUPPLEMENTAL
RESPONSE TO STATE'S BRIEF IN OPPOSITION TO SUMMARY JUDGMENT, p. 9).
Additionally, the missing files, flawed prosecution and suppression of the Arbaugh Letter
all suggest conspiratorial deception and manipulation beyond the statements in the Arbaugh
Letter itself. The suppression of the Letter merits special attention as a circumstantial guarantee
of trustworthiness. There is a reason the Arbaugh Letter was suppressed.

It is a powerful

indictment as to the integrity of the prosecution of Petitioner. Evidentiary Hearing Exhibit 4
(Shedd Note), as well as Shedd's testimony, speaks for itself and loudly so on this point. All of
these factors lend credibility to the assertions in the Arbaugh Letter.
Finally, there exist the corroborating statements of Frederick Bennett and Larry Gold.
Tira Arbaugh specifically references a conversation with Frederick "Pinto" Bennett on page 6 of
her Letter.

Mr. Bennett corroborates this conversation by deposition and AFFIDAVIT2 •

Bennett's deposition (Exhibit B to AFFIDAVIT OF KENNETH J. JORGENSEN) should be
read in its entirety to get the best feel for his testimony and veracity. Fred Bennett is many
things - a talented and renowned musician, prolific songwriter and veteran of the night life. He
currently suffers from significant health issues with associated memory loss. But he is not a liar.

Mr. Bennett specifically recalls a short conversation with Tira Arbaugh in the fall of 1989
(Bennett deposition, pp. 20, 21 ). Although Mr. Bennett readily admits that he had alcohol issues
over the years, he remembers this conversation as "serious stuff' (Id., pp. 25, 43). He recalls
telling Tira to "go tell somebody" (Id, pp. 21, 31 ). He did not know, however, whether Tira

2

The AFFIDAVIT is marked as Exhibit I to Bennett's deposition. The Alonzo, Bennett and B. Charboneau
depositions have been attached to the AFFIDAVIT OF KENNETH J. JOREGENSEN, Exhibits A, Band C, filed
with the STATE'S SUPPLEMENTAL BRIEF IN OPPOSITION TO PETITIONER'S MOTION FOR SUMMARY
JUDGMENT.
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wrote a letter (Id, p. 42) until he first saw a copy of the Letter provided by Petitioner's counsel
(Id, pp. 18, 19). His signed AFFIDAVIT OF FREDERICK R. BENNETT, prepared by Counsel,

is true (Id, p. 41).
The State has challenged the credibility of the conversation between Tira and Bennett in
Bruneau by submitting news accounts of Bennett's performances in the fall of 19893 . The
State's research on this point is lacking.

Boals found published notices on August 9 and

September 13, 1989, of pertinent public events. Petitioner's investigator, Tom Berry, found an
additional publication dated August 30, 1989 (Exhibit GG to SECOND SUPPLEMENTAL
AFFIDAVIT OF JOHN C. LYNN IN SUPPORT OF PETITIONER'S MOTION FOR
SUMMARY JUDGMENT). These materials do not disprove that Bennett was in Bruneau on or
before September 6, 1989, as one cannot prove a negative.

These documents actually

corroborate Bennett's testimony that he was performing in the Bruneau area in August and
September of 1989. Moreover, Tira dated her Letter on September 6th, but could have written it
over the course of several days when the "Cowboy Benefit Street Dance" (Arbaugh Letter, p. 7)
occurred prior to the Bruneau Roundup performance on September 16. Finally, there is no basis
to assume that all Bennett performances, particularly those impromptu gigs, would have been
reported in the news.
The AFFIDAVIT, purportedly dated February 3, 2011, and signed by Bennett, adds
nothing to the analysis (Exhibit B to Bennett deposition) and in no way impeaches Bennett's
recollection of his conversation with Tira Arbaugh, nor does it detract from his testimony that he
first saw the Arbaugh Letter in September of 2011 4 •

3

See AFFIDAVIT OF KEN BOALS, submitted with the State's SUPPLEMENTAL BRIEF.
This AFFIDAVIT was not verified by Bennett. This document and two letters purportedly signed by Betsy
Charboneau (Exhibits 5 and 6 to Exhibit C to B. Charboneau deposition) surfaced in this proceeding under unusual
circumstances. They were disclosed in October, 2013, shortly before the Evidentiary Hearing. Documents of this

4
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The Gold STATEMENT (Exhibit C) also corroborates the Arbaugh Letter.

This

STATEMENT was admitted into evidence at the October, 2013, Evidentiary Hearing to show
concealment.

However, it is admissible for the truth of the assertions therein, particularly

paragraph 6, as will be addressed next.

THE GOLD STATEMENT
At the hearing on PETITIONER'S MOTION FOR SUMMARY JUDGMENT held
September 19, 2014, the Court inquired as to whether Exhibit Chad ever been used before in
other post-conviction proceedings. It had not. Petitioner did testify at the October 16, 2013
evidentiary hearing that the Gold STATEMENT (Evidentiary Hearing Exhibit 8) was inside the
packet given to him by Officer Hiskett and that he had never seen it before5•
The Gold STATEMENT is admissible under the "catch-all" hearsay exception, I.RE.
804(b)(6), for the same reason that the Arbaugh Letter is admissible - circumstantial guarantees
of trustworthiness, both as to the making of it and the corroborating contextual circumstances.
With respect to the making of the STATEMENT, it is a sworn statement and declaration
"under penalty of perjury" that the assertions therein are true. Deborah Gold, Larry Gold's
former spouse, attests to the validity of the signature (see Exhibit FF, SECOND
SUPPLEMENTAL AFFIDAVIT OF JOHN C. LYNN IN SUPPORT OF PETITIONER'S
MOTION FOR SUMMARY JUDGMENT). This GENERAL AFFIDAVIT was admitted at the

nature were originally requested in October, 2012; the State's explanation for not providing these materials timely
was "inadvertence" (see Exhibit A to AFFIDAVIT OF JOHN C. LYNN IN SUPPORT OF PETITIONER'S
MOTION FOR SUMMARY JUDGMENT). These documents were contained in a large volume of materials
marked as Appendix R, the cover of which was the Cowan Report, dated May 17, 2012, explaining his efforts to
locate the lost Jerome County investigative file. No originals of these late-disclosed documents were in Appendix R
(Bennett deposition, p. 25; B. Charboneau deposition, pp. 34, 52). No "Exhibit A" was attached to the Bennett
AFFIDAVIT, purportedly dated February 3, 2011. His name "Frederick" is spelled incorrectly. There is no proof
that page 2 of the AFFIDAVIT coincides with paragraph 1. Most important, it is false - the first time Bennett ever
saw the Arbaugh Letter was in September, 2011, when counsel showed it to him (Bennett deposition, p. 29, Exhibit
l ). In short, these documents are not credible for proof of anything.
5 This testimony is reflected on the tape recording of the hearing, ordered by Counsel, at 10:53:30.
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October, 2013, Evidentiary Hearing with paragraphs 3 and 4 redacted by stipulation (Evidentiary
Hearing Exhibit 39). This document was admitted then to show concealment. It is admitted now
for the truth of the assertions therein. The assertions by Deborah Gold that Larry Gold spoke of
the Arbaugh Letter (para. 3) are offered here, not for the truth of what Gold said, but to show his
knowledge of the Letter. This knowledge, in turn, explains part of Gold's reasons for writing the
STATEMENT, particularly the assertions in paragraph 6 concerning a conversation with Mito
Alonzo. The Gold STATEMENT is admissible in its entirety just as the old Indian's statement
(ORDER FOLLOWING SUMMARY JUDGMENT, footnote 4) is admissible to show
knowledge.
Equally important to the Court's analysis of the guarantees of trustworthiness of
admission of this document is the overall context of this case. The assertions in paragraph 6
constitute the missing pieces of the puzzle. This Court has found a Brady violation with respect
to the Arbaugh Letter by State actors at the IDOC at least as early as 2003. Paragraph 6 reveals
how the Arbaugh Letter might have been originally confiscated prior to its appearance at the
IDOC. These statements align perfectly with Evidentiary Hearing Exhibit 4 (Shedd note), that
is, Shedd was asked to look for any mail from Larry Gold with "documents depicting the name
Tira Arbaugh". For this reason, the statements attributable to Alonzo are admissible to not only
show Gold's knowledge, but also for the truth of Alonzo's statements because of all this
contextual corroboration. A reasonable inference can be made that the Arbaugh Letter was
seized and confiscated by someone who had access to Judge Becker's mail and that was Cheryl
Watts or someone close to her. The fact that she denies such knowledge is beside the point.
Clearly, Gold's STATEMENT could have been admissible to impeach Watts and/or Alonzo, had
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he been alive when the STATEMENT was first revealed in 2011. Currently, like the Arbaugh
Letter, it is admissible for reasons beyond impeachment.

It is interesting that Alonzo, when confronted about paragraph 6 of the Gold
STATEMENT, testified that he did not remember discussing a letter from Tira Arbaugh: "You
know, it's possible. I don't remember" (Alonzo deposition, p. 35). He did not "recall" the
assertions in paragraph 6 (Id., pp. 38, 39). Alonzo also could not say whether the "Balzar note"
(Evidentiary Hearing Exhibit 5) was true or false (Id., pp. 38, 39). This testimony is not credible.
No one would forget talking about or seeing the Arbaugh Letter - it is simply too significant.
Because Gold is no longer available as a witness due to the suppression by the State, the
Gold STATEMENT should be admitted now, including the assertions by Alonzo, on the issue of
Brady materiality.

The circumstantial guarantees of trustworthiness render these assertions

sufficiently reliable to allow their use as evidence, impeachment or otherwise, as to the Court's
confidence in the verdict. Again, there is a reason why the Arbaugh Letter has been concealed
all of these years - it is not only a powerful indictment, but the assertions therein are true.
When all is said and done, the residual hearsay or "catch-all" exception applies to both
the Arbaugh Letter and the Gold STATEMENT. When analyzing these writings with respect to
relevancy, need and reliability, it is apparent that fundamental justice requires admission for
purposes of assessing Brady materiality.

As Professor Bell summarizes the point of Rule

804(b)(6):
"other exception," recognizes "that not every contingency can be treated by detailed rule
has never been a closed system and should not be ... , and that, in a particular case,
hearsay evidence which does not fall within one of the stated exceptions may have
greater probative value than evidence which does." 4 J. Weinstein & M. Berger,
Weinstein's Evidence, p. 803(24[01] at 286 (Supp. 1983).
Handbook of Evidence for the Idaho Lawyer
(3rd Ed.), p. 293
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Finally even if these documents (Arbaugh Letter and Gold S ATEMENT) were deemed
not to fall within any hearsay exception there is authority to the effect that they should be
admitted for their truth as a matter of due process. It is clearly established federal law as
determined by the United States Supreme Court that when a hearsay statement bears persuasive
assw:ance of trustwo1thiness and is critical to the defense, exclusion of such a statement may rise
to th level of a constitutional due process violation (se
302 (1973)).

'hambers v. Mississippi, 410 U.S. 284

When deciding whether an evidentiai-y rule violates due process, courts have

applied a five-part balancing test. The factors considered are ( l) the probative value of the
excluded evidence, (2) its reliability, (3) whether it is capable of evaluation by the trier of fact,
(4) whether it is the sole evidence in the issue or merely cumulative and (5) whether it constitutes
a major part of the attempted defense (see Chia v. Cambra, 281 F.3d 1032, 1037 (9111 Cir.,
2002)). Both the Arbaugh Letter and the Gol.d STATEMENT pass this balancing test. They are
highly probati e, reliable and crncial to Petitioner's claim here.
For all the above reasons, the Arbaugh Letter and the Gold STATEMENT should be
admitted in their entirety for the truth of respective declarations of the authors.

I.R.E.

804(b)(3), 804(b)(5) 804(b)(6) and due pr cess all support admission.

DATED This ..$J.- day of October 2014.

JOHN
Co-cow1sel for Petitioner
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I HEREBY CERTIFY That on this
day of October, 2014, I served a true and correct
copy of the foregoing document, as indicated below:
KENNETH K. JORGENSEN
Deputy Attorney General
Special Prosecuting Attorney
State ofldaho
111
700 W. State St. 4 Floor
P. 0. Box 83720
Boise, ID 83720-00 10

D

D
D

D

U.S. Mail, postage prepaid
Hand Delivery
Federal Express
Electronic Mail
Facsimile
208.854.8083

DATED This~ day of October, 20 14.
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JOHNC.LYNN
Attorney at Law
6661 N. Glenwood
Boise ID 83714
208.860.5258
john@johnlynnlaw.com
ISB #1548
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BRIAN M. TANNER
Tanner Law PLLC
137 Gooding St. West
Twin Falls ID 83301
208.735.5158
ISB# 7450

DEP UTY C ' ' K

Attorneys for Petitioner

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL
DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF JEROME

JAMI DEAN CHARBONEAU,

)

)
Petitioner,
V.

THE STATE OF IDAHO

)
)
)
)

)
Respondent.

)

Case No. CV-2011-638

SECONDSUPPLEMENTAL
AFFIDAVIT OF JOHN C. LYNN
IN SUPPORT OF PETITIONER'S
MOTION FOR SUMMARY
JUDGMENT

STATE OF IDAHO )
:ss
County of Ada
)
JOHN C. LYNN, having been first duly sworn upon oath, depose and say as follows:
1. I am co-counsel of record for the Petition r in the above post-conviction proceeding.
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2. Attached hereto are true and correct copies of the following identified and described
EXHIBITS.
SUPPLEMENTAL EXHIBIT FF: GENERAL AFFIDAVIT of Deborah D. Gold, dated
January 29, 2013
SUPPLEMENTAL EXHIBIT GG: SUPPLEMENTAL AFFIDAVIT OF TOM BERRY,
dated October 24, 2014, with attachment

DATED This

:)L day of October, 2014.
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SUBSCRIBED AND SWQR.Nt,l;Q,Before me, a Notary Public in and for said State, this
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CERTIFICATE OF SERVICE

.J1._

I HEREBY CERTIFY That on this
day of October, 2014, I served a true and correct
copy of the foregoing document, as indicated below:

KENNETH K. JORGENSEN
Deputy Attorney General
Special Prosecuting Attorney
State of Idaho
700 W. State St. 4th Floor
P. 0. Box 83720
Boise, ID 83720-0010
DATED This

,,.-cf

o
o
o
o

U.S. Mail, postage prepaid
Hand Delivery
Federal Express
Electronic Mail
Facsimile
208.854.8083

j1_ day of October, 2014.
J
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GENERAL AFFIDAVIT

STATE OF: IDAHO

COUNTY OF: ADA
PERSONALLY came and appeared before me, the undersigned Notary, the within
named DEBORAH D. GOLD, who is a resident of ADA County, State of IDAHO. and
makes this her statement and Affidavit and affirming of belief and personal
knowledge that the following matters, facts and things set forth are and correct

to the best of her knowledge.

That your affiant is over 18 years of age and a resident of the state of Idaho. That

I currently reside at 9157 W. Steve Street in Boise, Idaho, 83714.

That On

January 28, 2013, I was contacted at my home by Special Investigator Tom Berry
to discuss matters related to what knowledge I may have concerning the Jamie D.

Charboneau Murder Case that occurred in July 1, 1984. Investigator Berry asked
me a number of questions concerning what I have recalled concerning this
incident, as I was married to former Sheriff Larry Gold for 28 years. I related the

following information to Investigator Berry.

1. That On the above date., Investigator Berry gave to me to read, a two page
document. The Document had a heading of "SWORN STATEMENT OF FORMER

JEROME COUNTY SHERIFF LARRY GOLD" and was dated Tuesday November 13,
2001.
1
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The document also was marked on the bottom

right hand corner of each page

the following "ITEM #8 10-4-11, TB 11 in the color red.

3_ After reading the document, I do recall Larry Gold spoke of this case and
further spoke about the letter received from Marilyn Arbaugh's daughter, as

so

noted on Page 2 of the Document, as related on lines four and five.

4. Larry Gold spoke about this as he had a persistent opinion that the case was
handled in a less than professional manner and that the evidence provided
may have been slanted or tampered with to create a more severe out come
for the defendant, Charboneau.

5. l further attest that I carefully reviewed the signature on Page two of the
document, and recognize it as the correct and consistent signature of Larry
Gold. l know this based upon the fact that I was married to Larry Gold for 28

years, and so was very familiar with his handwritten signature.

6. That I also reviewed a copy of a typed letter dated June 3, 2001 and addressed
to Jaimi D. Charboneau, an inmate at LSCI in Boise, Idaho. The Letter was two
pages, and on the bottom of page 1, was the following written in red: ITEM

#7-E, TB 10-4-11.

On page two was the

signature of Larry, that being one

that I recognize as the true and correct signature of Larry Gold based upon my
familiarly with the signature of Larry Gold as I described above.

2
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DATED this the

a.°£. day of'J".Dan,,
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Signature of Affiant
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GENERAL AFFIDAVIT
STATE OF IDAHO
COUNTY OF ELMORE

PERSONALLY came and appeared before me, the undersigned Notary, the
within named TOM D. BERRY, who is a resident of ELMORE County,
State of IDAHO
, and makes this his statement and General Affidavit
upon oath and affirmation of belief and personal knowledge that the
following matters, facts and things set forth are true and correct to the best
of his knowledge:
1. That I, Tom D. Berry am over the age of 18, and reside in Mountain
Home, Idaho.
2. That I have been appointed by Judge Robert Elgee to serve as a special
Investigator concerning the Jami Dean Charboneau Homicide case, and to
assist the legal team working on behalf of the Petitioner, Jami Dean
Charboneau ..
3. That as part of that investigation I examined an envelope that also had a
letter that had a Bruneau, Idaho Post Mark dated September 7, AM, 1989.
4. That the letter was written by Tira Arbaugh, now deceased
5. In the letter Tira discussed speaking with a person by the name of Pinto
Bennett who had a band and that the Pinto Bennett Band was going to be
playing music at a Brueau Dance near the the time of the post mark on the
envelope, as described above.
6. In an attempt to determine the truth of concerning these statements made
in the the letter, I went to the Mountain Home News Paper, loacated in
Mountatin Home. Idaho and researched old copies of the Mountain Home
News which was available on Micro Film at the office of the Mountain
Home News, Located in Mountain Home, Idaho.
1
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EXHIBIT GG

7. During that research, I located two articles in the Mountain Home News
that referred to, and advertised an upcoming Rodeo and Dance to be held in
Bruneau, Idaho, "see attached".
8. The first notice was published in the Mountain Home News on August
30, 1989, in section A, Page 7, and discussed the dance that was to be held
on Saturday, the 16th of September.
9. The Second notice was published in the Mountain Home News on the
13th of September, 1989 in section C, page 3 of the paper. It contained
similar information concerning the upcoming rodeo and dance to be held on
September 16th and 17th, 1989.
10. I next was able to contact Bill Mcbride and his wife, who both reside in
Bruneau. Mr. Mcbride is a member of the VFW that sponsored events, such
as the above advertised dance, that were held in the VFW Hall in Bruneau.
From them I learned that they were unable to locate records concerning that
time frame, but they did remember that on at least one occation they did hire
Pinto Bennet and his band to play music at the Legion Hall. They could not
recall the exact date but it may have been for the dance held on the
September 1989 time frame as described above.

DATED this, the 28th. day of October , 2 0 1 4 ~

i/4ofZtant

Signe
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SWORN to subscribed before me, this 28th day October, 2014.
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:

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEROME
JAIMI DEAN CHARBONEAU,
Petitioner,

)
)
)

CASE NO. CV-2011-638

vs.
THE STATE OF IDAHO,
Respondent.

I

REPLY TO PETITIONER'S

MEMORANDUM

No Part Of The Letter Allegedly Written By Tira Arbaugh Is Admissible Evidence

A

The Letter Is Hearsay
Hearsay is 1'a statement, other than one made by the declarant while

testifying at the trial or hearing, offered in evidence to prove the truth of the
matter asserted." I.RE. 801 (c). Charboneau contends that parts of the letter are
admissible to prove matters without regard to the truth of the matter asserted.1 If

1 The

same analyses apply to the document allegedly signed by Sheriff Larry Gold.
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the truth of matters asserted in the letter is ignored then the letter proves nothing
of relevance to this case. The letter Is hearsay in Its entirety.
8.

The Letter Is Not Admissible As A Statement Against Penal Interests
To admit the letter to prove the substance of the statements therein under

the penal interest hearsay exception, Charboneau must establish both (1) that
the statements within the Jetter would llkely subject the declarant to criminal
IJablllty and (2) corroboration clearly Indicating the trustworthiness of the
statements. I.R.E. 804(b)(3). He has failed to show either.
The Jetter would not have potentially subj~ed Tira Griggs to criminal
prosecution fot perjury. First, the portions of the Jetter relevant to Charboneau's
claim of a Brady violation concern the actions of others, such as police officers
and prosecutors.

Because Tira did not testify about such actions at trial, the

statements in the letter would not have subjected her to prosecution for perjury at
trial. Second, Tira testified at trial on April 29, 1985. (Trial Tr., vol. 6, p. 1196, L.
1; p. 1233, Ls. 1-3.) At that time the limitation period for prosecution of felonies

other than murder was three years. I.C. § 19-402 (1972). There is no evidence
in the record the fetter was written before the statute of limitations would have run

on April 29, 1988. Finally, Tira was 14 years old when she testified. (Trial Tr.,
vol. 5, p. 1234, Ls. 5-6.) As such no prosecution for perjury could have been
pursued, only juvenile adjudication.

Charboneau has failed to show that the

statements in the letter were against the declarant's penal interests.
The letter is not corroborated. A statement is corroborated 11when it is

shown to correspond with the representation of some other witness, or to
Reply To Petitioner's Memorandum
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comport with some facts otherwise known or established." State v. Grist, 147
Idaho 49, 54, 205 P.3d 1185, 1190 (2009) (quoting Black's law Dictionary. 311

(5th Ed. 1979)). The factual assertions in the letter, however, do not correspond
to the testimony of the witnesses at trial or rn this post-conviction proceeding, and
do not comport with the facts established by the physical evidence presented at
trial.

Charboneau has failed to show that the trustworthiness of the letter is

shown by corroboration.

C.

The Letter Is Not Admissible As Generally Relfable
The "catchall" hearsay exception applies where the hearsay statement is

"more probative . .. than other evidence," and admission serves "the general

purposes of these rules and the Interests of Justlce.n

l.R.E. 804(b)(6).

The

hearsay catchall rule ,.contemplates that the trral court will look at all the other
evidence to determine whether ft tends to corroborate the hearsay statement."
State y. Giles. 115 Idaho 984, 987. 772 P.2d 191, 194 (1989). In this case we
have swom testimony from Tira Arbaugh. A copy of a letter apparently in Tira's
handwriting is not ((more probative" than her sworn testimony. Moreover, as set

forth above and in prior briefing, the statements in the letter are not corroborated,

but rather contrary to all other evidence admitted at trial or in these postconviction proceedings.
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The Letter Is Not Admissible Under Other Hearsay Exceptions
Charboneau throws out a scattershot of other hearsay exceptions,

Including forfeiture by wrongdoing; state of mind, intent and knowledge; and
conspiracy. None of these assertions has merit.
A party may forfeit its hearsay objection by "engag{ing] or acqulesc[ing] in
wrongdoing that was intended to, and did, procure the unavailabutty of the
declarant as a witness." I.R.E. 804(b)(5). Tira Griggs testified at trial and died of
natural causes many years later. The state did not procure her unavailablll~.
A hearsay exception exists for statements of declarant's then existing
11

state of mind, emotion, sensation, or physical condltlon .. . but not including a
statement of memory or belief to prove the fact remembered or believed.', I.RE.
803(3).

Statements in the letter regarding the declarant's then existing

emotional, mental or physical state as of the time the letter was written are
irrelevant. Statements regarding the day of the murder or actions associated
with the Investigation or trial are statements of memory or belief to prove the fact
remembered or believed and thus inadmissible.

No relevant evidence is

admissible under this exception.
Finally, statements by "a co-conspirator of a party during the course and in
furtherance of the conspiracy" are not hearsay, but rather treated as admissions
of a party opponent. I.R.E. 801 (d)(2)(E). No evidence suggests the letter was
written "during the course and in furtherance of' any conspiracy with the State of
Idaho. This exception Is Inapplicable.
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CONCLUSION
The state respectfully requests that this Court deny the motion for
summary judgment.
DATED this 17th day of November, 2014.

Deputy Attorney C3eneral

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this .f1_ day of November 2014, I caused to be
served a true and correct copy of the foregoing Supplemental Brief in Opposition to
Petitioner's Motion for Summary Judgment to:
Brian M. Tanner

Attorney at Law
401 Gooding St. N., Ste. 107

Twin Falls, ID 83301
Fax 208-734-2383
John C. Lynn
Attorney at Law
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IN THE DISTRICT COURT OF THE FIFTH .JUDICIAL
DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF JEROME
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Petitioner,
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)
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)
)
)
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL
DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF JEROME

JAIMI DEAN CHARBONEAU,

Petitioner,
V.

THE STATE OF IDAHO,
Respondent.

)
)
)
)
)
)
)
)

Case No. CV-2011-638

PETITIONER'S REPLY TO
STATE'S SUPPLMENTAL
BRIEF IN OPPOSITION TO
PETITIONER'S MOTION FOR
SUMMARY JUDGMENT

COMES NOW The above-named Petitioner, by and through his co-counsel of record,
JOHN C. LYNN, and hereby submits this reply to the STATE'S SUPPLEMENTAL BRIEF IN
OPPOSITION TO PETITIONER'S MOTION FOR SUMMARY JUDGMENT ("STATE'S
SUPPLEMENTAL BRIEF"), together with the THIRD SUPPLEMENTAL AFFIDAVIT OF
JOHN C. LYNN IN SUPPORT OF PETITIONER'S MOTION FOR SUMMARY JUDGMENT.
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With respect to the State's arguments regarding the admissibility of the Arbaugh Letter
and Gold STATEMENT, Petitioner defers to PETITIONER'S MEMORANDUM RE: ORDER
FOLLOWING SUMMARY JUDGMENT HEARING for a detailed analysis of these writings
and their respective evidentiary value. The State offers no authority to support its position that
these documents are not admissible except State v. Meister, 148 Idaho 236, 220 P.3d 1055
(2009) (STATE'S SUPPLEMENTAL BRIEF, p. 4). Meister is not applicable, factually, here
because it involved the admissibility of an alternative perpetrator confession. However, the

Meister Court adopted the following general evidentiary principle as a matter of law:
The Rules of Evidence embody the balancing test which safeguards a defendant's
constitutional right to present a defense along with the State's interest in the integrity of
the criminal trial process.
Id., p. 240
In regard to I.R.E. 804(b)(3 ), the Meister Court affirmed the Court of Appeals and
summarized the role of the Court when determining reliability and corroboration as follows:
The court ultimately held that "a judge's inquiry, made to assure himself [or herself] that
the corroboration requirement of Rule 804(b)(3) has been satisfied, should be limited to
asking whether evidence in the record corroborating and contradicting the
declarant's statement would permit a reasonable person to believe that the
statement could be true".
Id., p. 242
Emphasis added

Although this case does not involve an alternative perpetrator confession, these principles
do apply to all hearsay rule exceptions - the Court must engage a balancing test under the
reasonable person standard.

The two documents in issue pass this test and are therefore

admissible under, not only I.R.E. 804(b)(3), but 804(b)(6) and 804(b)(5) as well.
Applying these principles to the case at hand, Petitioner has cited extensively to the trial
record to show corroboration of the truth of the assertions in the Arbaugh Letter. The State has
PETITIONER'S REPLY TO STA TE'S SUPPLEMENTAL BRIEF IN OPPOSITION TO PETITIONER'S
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not addressed any of these corroborating facts for good reason -the cited undisputed facts
support corroboration of the Arbaugh assertions.
Consequently, the State has failed to address the many circumstantial guarantees of
trustworthiness surrounding the two writings in any meaningful way. Instead, the State seeks to
take advantage of the fact that both authors are now deceased and unavailable. I.R.E 804(b)(3 ),
804(b)(5) and 804(b)(6) are designed to ensure against manifest injustice when declarants are
unavailable, particularly when that unavailability is the result of State wrongdoing.

Again,

because of this undisputed corroboration, Petitioner has met the balancing test between need and
reliability with respect to both the Arbaugh Letter and Gold STATEMENT.
The State suggests that Tira Arbaugh would have made a greater effort to "right some
great wrong" other than a single letter in thirteen years (STATE'S SUPPLEMENTAL BRIEF,
pp. 4, 5). This is pure speculation. It is just as likely, as previously argued, that Tira Arbaugh
wrote Judge Becker in September of 1989, confidentially, with the intention of waiting for
further instructions.

It is also likely that she realized that these disclosures would be very

upsetting to her family and did not want to cause trouble until Judge Becker was ready to act
upon her Letter. Unfortunately, Tira never got the instruction and, no doubt, assumed there was
nothing she could do.
The State further claims that Frederick "Pinto" Bennett was not performing on September
6th as stated by Tira Arbaugh in her Letter (STATE'S SUPPLEMENTAL BRIEF, p. 5). The fact
is that Frederick Bennett could have performed during the critical time period when musical
events were occurring in the Bruneau area and when Bennett routinely played (Bennett depo. P.
46). The fact that a news release reflecting Bennett's performance at the "Cowboy Benefit and
Street Dance" (Arbaugh Letter, p. 7) was not published or cannot be found proves nothing as one
PETITIONER'S REPLY TO STATE'S SUPPLEMENTAL BRIEF IN OPPOSITION TO PETITIONER'S
MOTION FOR SUMMARY JUDGMENT - 3
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cannot prove a negative. There is no showing that Bennett's performances would have been
reported.

Also, as previously argued, Tira could have written her Letter any time before

September 6, 1989.
The gist of the State's position boils down to a circular argument: because the trial
testimony is true, nothing can impeach it. This is an absurdity and a classic syllogism: (1) the
trial testimony is true, (2) Tira Arbaugh testified at the trial, (3) therefore, Tira Arbaugh's trial
testimony is true and evidence to the contrary is false. If the courts employed this reasoning, no
convicted person could secure relief no matter what new, impeaching post-trial evidence
surfaced. Likewise, there could be no Brady violation relief.
Instead, this Court must view the trial evidence through the lens of the suppressed Brady
material that could have been used for the truth of the material or to impeach. When done so
here, there is undisputed trial evidence that corroborates Tira's assertions that the evidence and
testimony was orchestrated and manipulated, particularly with respect to the alleged second
round of shots, and whether there were multiple guns and multiple shooters.
Yes, Tira Arbaugh' s testimony did "fit almost seamlessly with the rest of the evidence"
(STATE'S SUPPLEMENTAL BRIEF, p. 13). It fit because it was choreographed that way.
One significant aspect of this choreography has been demonstrated with respect to Bullet C. A
careful reading of Stuart's testimony leads to the conclusion that Bullet C was not fired from the
alleged murder weapon (PETITIONER'S MEMORANDUM IN SUPPORT OF MOTION FOR
SUMMARY JUDGMENT, pp. 24, 25). Bullet C was one of the bullets suspected of causing
death (Record on Appeal, Vol. 19, p. 521). Wally Baker, who did not testify at trial, was the
original ballistics expert prior to Stuart's involvement. Baker was "unable to perform any
comparison on 17111-A [alleged murder weapon] 4 of SC [Bullet C]" (see Record on Appeal,
PETITIONER'S REPLY TO STATE'S SUPPLEMENTAL BRIEF IN OPPOSITION TO PETITIONER'S
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Vol. 18, p. 395). This all changed with the change in experts - according to Stuart, Bullet C was
'probably' fired from the alleged murder weapon.
Another critical change in testimony involved pathologist Robert A. Ramsey. Ramsey
testified at trial that entrance wound number five (left mid-chest) resulted from the muzzle of the
murder weapon having been placed against the skin (Transcript on Appeal, Vol. 5, pp. 10501054). This was a key aspect of the State's first degree murder theory. Yet Ramsey admitted on
cross examination that he changed his opinion. At the preliminary hearing, he testified that
wound number five involved a weapon fired from a distance away from the victim, as were all
the entrance wounds (Id., pp. 1101-1103). Ramsey's original opinion was confirmed by the
Laboratory Report prepared by Wally Baker, dated 7/12/84:
"5 of 5 - I was unable to detect any gunpowder residues on the victim's clothing, which
precludes the possibility of determining a muzzle-to-garment distance."
Record on Appeal, Vol. 18, p. 393
This report of no residue on the clothing was confirmed by Stuart who, like Baker,
impeached Ramsey (Id., pp. 1172-1174). These remarkable changes in expert opinion occurred
after Haws assumed control of the prosecution. Unfortunately, defense counsel Stoker had no
assistance in challenging these remarkable changes of opinion that occurred. He apparently did
not see a defense expert in this regard.
Also, it is undisputed fact that the State never introduced the victim's shirt into evidence.
Ned Stuart could not say whether there were any holes in the shirt (halter) which was returned to
the Attorney General's Office (Transcript on Appeal, Vol. 5, pp. 1173, 1174). If there were any
holes in the shirt without residue, this fact would have supported Ramsey's original opinion that
the shots were all fired from a distance.
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The shirt, along with other evidence, was recently disclosed to Petitioner's Counsel (see
THIRD SUPPLEMENTAL AFFIDAVIT OF JOHN C. LYNN). The shirt has what appears to
be one bullet hole in the lower center front (Id., Exhibit C). AS mentioned above, no gunshot
residue was found at this location. It is obvious that the shirt was not introduced into evidence
because it cuts against the State's theory of a second round of shots at close range.
A reasonable inference can be also be made that Haws never admitted into evidence the
FBI compositional bullet analysis because this analysis conflicted with the State's theory. Ned
Stuart ordered the analysis (Id, Exhibit D); however, no FBI report referenced thereto can be
found. As previously shown, the compositional bullet analysis, the recorded interview of Tira
Arbaugh, the polygraph of Tiffnie Arbaugh, the palm prints off the alleged murder weapon are
all now missing or lost without any explanation by the State or Jerome County. Finally, only
seven shell casings of the fourteen to seventeen shots fired were ever found (PETITIONER'S
SUPPLEMENTAL BRIEF IN SUPPORT OF SUMMARY JUDGMENT, p. 3).
All of the above suggests that there was no second round of shots as Tira Arbaugh
asserted in her letter. The alleged second round of shots was a critical aspect of the case. The
sporadic volley of shots and scattered entry wounds suggest panic or that the shooting could have
been an accident. Petitioner, according to Larry Webb, admitted he was concerned that Marilyn
would shoot him because she had, in fact, done so previously (PETITIONER'S
SUPPLEMENTAL BRIEF IN SUPPORT OF SUMMARY JUDGMENT, p. 8.) A second round
of shots however, would tend to disprove Petitioner's assertion that he was shooting out of fear.
Tira Arbaugh initially claimed in her witness statement that she heard about eight additional
shots. At trial, however, she said she heard about five additional shots (Transcript on Appeal,
Vol. 6, p. 1268). Five second round shots is an exceptionally convenient number to present to a
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jury because it accounts for the four shots to the chest, one of which was the fatal shot, and shot
number five, which was allegedly a close range shot under the left breast. This number dovetails
perfectly with the State's theory. The Court should rightly consider that this trial testimony was
carefully coached to provide the impression to the jury that five additional shots were fired.
As mentioned above, defense counsel Stoker had no expert available to refute the
technical aspects of the case. The defense posture of the case as of the trial in April, 1985, must
be considered in light of the materiality of the suppressed Brady material for the reason that
materiality is determined within the context of the over-all case. On March 13, 1985, Judge
Becker took up Golden Bennett's oral Motion to Withdraw.

The testimony and colloquy

between the Court and counsel is exceedingly disturbing and should be read in its entirety as it
reveals a significant flaw in the criminal justice system (Suppl. Transcript on Appeal, Vol. 2, pp.
462-500 and Suppl. Transcript on Appeal Vol. 9, pp. 503-516). Charboneau had lost confidence
in Bennett. Money issues were involved (Id., pp. 468, 471, 474, 505). Judge Becker was intent
on keeping the trial date one month away (Id., pp. 479, 493).

Charboneau detailed his

complaints, which began two weeks after the preliminary hearing and involved, mostly, a lack of
preparedness (Id., pp. 482-485).
Bennett's competency.

Haws then allayed Charboneau' s concerns with respect to

Charboneau did not want the public defender (Id., p. 494).

Consequently, Charboneau conceded he had "no choice" but to stay with Bennett (Id., p. 496).
Becker and Haws then "rehabilitated" Stoker (Id., p. 495-500).
A break was taken in the proceedings, after which Bennett informed Becker that
Charboneau wanted Mr. Stoker's representation, while representing how well prepared Stoker
could be for the April 15th trial (Id., pp. 504-507). Haws understood the preparedness problem

(Id., pp. 507, 508). Becker then assured Charboneau that "he wouldn't hesitate a minute to have
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Mr. Stoker represent me ... " (Id., p. 509). So, of course, Charboneau elected to have Mr. Stoker
represent him (Id.). Mr. Stoker, rightly so, expressed the fact that he did not have a ''whole lot of
choice" and it was "totally unrealistic" for him to spend the next thirty days preparing for trial

(Id., p. 510). Charboneau "doesn't know what to think" (Id, p. 511). But Bennett had full
confidence in Stoker's ability to be prepared (Id, p. 511,512).
This little farce played out exactly as Bennett hoped. A death penalty case was handed
over to the public defender with thirty days to prepare. No attorney could have been prepared by
the trial date, even if it was the only case to handle. All officers of the court lost sight of their
fundamental duty to ensure a fair trial, especially when the death penalty was involved. The only
real loser was, of course, Charboneau.
Stoker admitted he was unprepared on post-conviction (see State v. Charboneau, 116
Idaho, 129, 166, 774 P.2d 299, 336 (1989)). As indicated above, Stoker did not request expert
ballistics assistance, no doubt due to a lack of time. As a result, Haws took advantage of this
lack of preparedness by choreographing and manipulating the proof at trial as detailed above.
This is why the Brady material must be assessed against the whole context of the trial
proceedings and the wholesale denial of a meaningful defense here from start to finish 1•
Justice Bistline, over twenty years ago, put it this way:
Full development of the attendant facts and circumstances is available in the reported
case, 116 Idaho 129, 132-34, 774 P.2d 299, 302-04 (1989). Highly unusual was
Charboneau's selection of defense counsel, concerning which I wrote at 116 Idaho at
162, 774 P.2d at 332, laying out the highly singular fact that the defense counsel
predicated the defense which he would present upon the results of a seance which
was conducted by a spiritualist. Defense counsel wholly succumbed to relying entirely
The Court is reminded that Bennett's defense strategy was based on a seance. The seance report itself somehow
became part of the trial record and can be found at Record on Appeal, Vol. 18, p. 413. All can agree that this
"seance" is bizarre and has no relation to reality. But for defense counsel to base a defense strategy upon it is even
more so. Bennett even wanted to work on his own hypnosis (Id, p. 418).
1
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on the hypothesis that Charboneau was not the real culprit, but the real culprit was a
daughter of the deceased victim. Based on that belief, said defense counsel forewent
making any of the ordinary preparations for presenting a defense. Even more damaging
to Charboneau was defense counsel allowing him to be interrogated by prosecuting
authorities.
The interested reader will become more fully informed by reading all of the Charboneau
opinions. My purpose for so suggesting is to further my view that the acts of the defense
counsel were not just inimicable to the best interests of Charboneau, but actually
deprived Charboneau of a fair trial.
For that reason I was unable to sanction the death sentence and am therefore presently
equally unable to see him imprisoned for the remainder of his life without receiving the
benefit of a new trial, one which could not but be substantially more fair than the one to
which he was submitted by the attorney who supposedly represented and defended him.
State v. Charboneau, 124 Idaho 217,
228, 58 P.2d 756 (1993)
Emphasis added

Bistline's perspective is much more compelling today given the Brady material now
before the Court. Charboneau has never had a fair trial. Petitioner not only had to contend with
tainted prosecutors - Adamson instructing Officer Coates to discard a bullet casing and Haws
coming off his ethically and constitutionally defective "victory" in the Paradis case - but he had
to contend with the extremely prejudicial course his own counsel embarked upon.
Moreover, the record before this Court shows that Petitioner not only had to contend with
the failings of his own counsel and those of the prosecutors who manipulated the truth, but the
criminal justice system generally. The bizarre travels of trial Exhibit 64, the Ruger pistol (one of
the guns fired at the scene of the crime) perhaps best exemplifies the failing of the system itself
by revealing serious flaws within the Jerome County Clerk's Office. One would hope that any
court clerk's office would be beyond reproach. However, Exhibit 64 was admitted as evidence
at trial, then somehow found its way into the courthouse attic where it was subsequently
discovered in 1991 by janitor Wright, then somehow found its way into the JCSO evidence vault
until recently disclosed to the State's Counsel and then, somehow, found its way back into the
PETITIONER'S REPLY TO STATE'S SUPPLEMENTAL BRIEF IN OPPOSITION TO PETITIONER'S
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Clerk's file (THIRD SUPPLEMENTAL AFFIDAVIT OF JOHN C. LYNN). Nothing more need
be said about whether the Tira Arbaugh letter has travelled a similarly unusual journey.

THE RELIEF
In analyzing the Brady material collectively and in the context of the overall trial
proceedings, particularly the clear disadvantage of the defense, the integrity of that process is
suspect. However, the truth or untruth of the corroborated assertions of Tira Arbaugh in her
Letter is not the question before the Court. Nor are the practical difficulties of retrial. What is
before the Court is the integrity of the verdict of first degree murder.
The question is not whether the defendant would more likely than not have received a
different verdict with the evidence, but whether in its absence he received a fair trial,
understood as a trial resulting in a verdict worthy of confidence.
Kyles v. Whitley, 514 U.S. 419, 434 (1995)
(citing United States v. Bagley, 473 U.S.
667, 682 (1985)
Moreover, a Defendant who demonstrates that false testimony was improperly used at
trial is required only to show a reasonable likelihood that the falsity had an impact on the
outcome (Bagley, 473 U.S. at 679 (1985)).
Once materiality has been established under a Brady claim, courts are left with the issue
of appropriate relief - new trial or new sentencing. This distinction rests on whether or not the
concealed evidence affects the guilt for which the verdict was found, either undermining
confidence of the verdict, or in terms of false testimony, whether such testimony, under a
reasonable likelihood standard, could have had some impact on the outcome. If the evidence
establishing guilt remains overwhelming notwithstanding consideration of the Brady material,
then a new sentencing may be the appropriate relief.
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In Brady itself for example, the United States Supreme Court held that a new sentence,
but not a new trial, was the appropriate remedy because " nothing in the suppressed confession
could have reduced the appellant Brady's offense below murder in the first degree" Id. at 85. In

Brady, although the co-defendant actually admitted to killing the victim and this statement was
suppressed by the State, it wouldn't have mattered because Brady still could have been convicted
under the felony murder rule as Brady was committing a robbery when the murder occurred. Id.
at 90.
Likewise in Cone v. Bell, 129 S. Ct. 1769, 1785-86 (2009), the United States Supreme
Court held that although newly discovered evidence that the defendant was a habitual drug user
and his drug use affected his behavior, this knowledge was more relevant to a new sentence
instead of an improper conviction. For this reason, the United States Supreme Court ruled that a
new sentence should be ordered under Brady instead of a new trial.
In the majority of cases handled by the United States Supreme Court, the remedy has
been a new trial. For instance, in Alcorta v. Texas, 355 U.S. 28, 31-32 (1957), the Court held
that the prosecution's failure to correct misleading testimony which could have led, if discovered,
to a theory of homicide as a result of a fit of passion instead of premeditated murder, violated the
Defendant's due process rights and granted habeas corpus relief.
An excellent case in this regard is Youngblood v. West Virginia, 547 U.S. 867 (2006).
This is an informative case because the facts parallel this case.

In 2003, Youngblood was

convicted of two counts of sexual assault and other charges. He received a combined sentence of
twenty-six to sixty years in prison due to the sexual assault charges.

His conviction rested
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primarily on the testimony of three women who stated that Youngblood and a friend forced one
of the women to perform oral sex on Youngblood at gunpoint.

Several months after his

sentence, his private investigator apparently uncovered new and exculpatory evidence in the
form of a graphically explicit note that both squarely contradicted the State's account of the
incidents and directly supported Youngblood's consensual sex defense. This note was ostensibly
written by two of the women who were witnesses at trial. This note was presented to a state
trooper investigating sexual assault allegations. The state trooper allegedly read the note, but
declined to take possession of it and instead told the person who produced it to destroy it.
The district court originally ruled that the note was not exculpatory and, at best, could
have been used only for impeachment purposes and thus did not satisfy the requirements of a

Brady claim. The United States Supreme Court held that impeachment evidence is sufficient for
a Brady claim and remanded the case back to the State of West Virginia. Ultimately, the West
Virginia Supreme Court granted a new trial (State v. Youngblood, 650 S.E. 2d 119, 221 W. Va.
20 (2007)). The Youngblood court emphasized an important aspect of the materiality analysis:
Additionally, it has been said that "a showing of materiality does not require
demonstration by a preponderance that disclosure of the suppressed evidence would have
resulted ultimately in the defendant's acquittal." Kyles, 514 U.S. at 434, 115 S.Ct. at
1565. All that is required is a "showing that the favorable evidence could reasonably be
taken to put the whole case in such a different light as to undermine confidence in the
verdict." Id. at 435, 115 S.Ct. at 1566. Finally, the suppressed evidence "must be
evaluated in the context of the entire record." Agurs, 427 U.S. at 112, 96 S.Ct. at 2402 .
Id, p. 131
Emphasis added
Petitioner has demonstrated such a lack of confidence in the verdict and the impact of
apparent false testimony on the outcome. No recitation to the trial proceedings can appease the
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doubt put upon the integrity of the verdict here.

Moreover, resentencing will not cure the

problem. This is so because the jury had multiple options with respect to its verdict: first degree,
second degree, manslaughter or not guilty by self-defense. This situation is unlike the case
where the jury has but one option, such as in Sivak v. Hardison, 658 F.3d 898 (9th Cir. 2011 ).
The letters in Sivak were deemed classic examples of Brady "impeachment evidence" (Id., p.
909). Sivak was convicted of felony murder. The Ninth Circuit ordered a re-sentencing only

because "there was simply too much evidence placing Sivak at the scene of the crime while it
occurred" (Id., p. 913). The jury in Sivak had only two options: guilty or not guilty. Here, as
noted above, there were different levels of culpability available for the jury. Consequently, only
the new jury on a new trial can determine which level of culpability, if any, Charboneau
committed. This case is more like Youngblood (supra) and Paradise (240 F.3d 1169 {91h Circuit)
than Sivak because the Brady material here challenges guilt itself, not just mitigation of guilt.
CONCLUSION

It is clear that Tira Arbaugh would have supported a post-conviction proceeding in 1989
had she testified consistent with her Letter. That opportunity has passed as a result of State
concealment. No one will know how Tira would have testified. Thus, this Court is left with the
simple question: Is the Arbaugh Letter admissible, either for impeachment or for the truth of her
assertions?

Petitioner has shown that it is, given all the circumstantial guarantees of

trustworthiness, which must be considered collectively, not "item by item" (Paradis ( supra at p.
1176)). Once this bridge is crossed, no court could rest easy with the integrity of the trial
proceedings or confidence in the verdict.
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After all is said and done here, Petitioner has met bis burden of proof in showing that the
integrity of the verdict has been compromised based on undisputed facts. There are many
questions to be answered and disputed facts to resolve, but those matters are to be resolved at a
later time. Petitioner's MOTION FOR SUMMARY JUDGMENT should be granted and a new
trial ordered.

DATED This _j_]_ day of November, 2014.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on this __L_J. day of November, 2014, I served a true and
correct copy of the foregoing document, as indicated below:
KENNETH K. JORGENSEN
Deputy Attorney General
Special Prosecuting Attorney
State of Idaho
700 W. State St. 4th Floor
P. 0. Box 83720
Boise, ID 83720-001 0

,d'
D

D
D
D

U.S . Mail, postage prepaid
Hand Delivery
Federal Express
Electronic Mail
Facsimile
208.854.8083

DATED This _j_J day of November, 2014.
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL
DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF JEROME

JAMJ DEAN CHARBONEAU,

)

)
Petitioner,

)

Case No. CV-201 I-638

)

V.

THE STATE OF IDAHO,
Respondent.

TATE OF IDAHO

CoLtnty of da

J H C. LYN

)
)
)
)

THIRD SUPPLEMENTAL
AFFIDAVIT OF JOHN C.
LYNN IN SUPPORT OF
PETITIONER'S MOTION FOR
SUMMARY JUDGMENT

)
:ss
)
having been fir ·t duly sw rn upon oath deposes and say as fol io, s:
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I. I am counsel co-counsel for the Petitioner in the above post-conviction proceeding
and make this Affidavit based on personal knowledge and belief.
2. Attached here to and marked as EXHIBIT A is a true and correct copy of a letter dated
November 7, 2014 from Kenneth Jorgensen, counsel for the State, setting forth his knowledge of
the existence of certain pieces of evidence in the State's possession.
3. Attached hereto and marked as EXHIBIT B is a true and correct copy of Affiant's
request via email communication for production of any evidence in this case. EXHIBIT A was
written in response to EXHIBIT B.
4. Attached hereto and marked as EXHIBIT C is a true and correct copy of a photograph
of the front of the victim's shirt and enhanced by a white arrow to show what appears to be the
only bullet hole in the shirt; the existence of this shirt has not been previously disclosed.
5. The shirt referenced above was not offered for admission in the trial proceedings from
which this post-conviction action arises.
6. The item set out in EXHIBIT A, to wit: "Box sent to the FBI by Ned Stuart" was,
likewise, not previously disclosed and is believed to be evidence sent to the FBI for a
compositional bullet analysis.
7. Attached hereto and marked as EXHIBIT D is a true and correct photograph of the
box sent to the FBI; no report from the FBI in this regard has been produced or referenced, in
any way, in these proceedings and cannot now be found.
8. Affiant and co-counsel Brian Tanner have learned from the State's counsel, Kenneth
Jorgensen, that the 'Mel Wright' pistol referenced at the bottom of EXHIBIT A was found by the
Jerome County Sheriffs Office in its evidence vault two or three months ago when Mr.
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Jorgensen met with agents of that Office; this pistol was identified as trial Exhibit 64, a .22
caliber Ruger.
9. Attached hereto and marked as EXHIBIT E is a true and correct copy of a report
prepared by AG investigator Jim Kouri] which outlines the discovery of trial Exhibit 64, together
with a handwritten STATEMENT by janitor Mel Wright at the JCSO on August 27, 2014 (other
attachments not included).
10. It has been confumed by Michelle Emerson, Jerome County Clerk, that Exhibit 64
was returned to the Clerk's custody on August 28, 2014.

DATED This

f l day of November, 2014.

.. .......

SUBSCRIBED AND SWORN To before me this nl}\ day of November, 2014 .
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on this _jJ day of November, 2014, f served a true and
correct copy of the foregoing document, as indicated below:
KENNETH K. JORGENSEN
Deputy Attorney General
Special Prosecuting Attorney
State of Idaho
700 W. State St. 4 111 Floor
P. 0. Box 83720
Boise, 10 83720-0010

DATED This

;a-'
o
o
o
o

U.S. Mai l, postage prepajd
Hand Delivery
Federal Express
E lectronic Mai l
Facsimile
208.854.8083

I 7day ofNovember, 2014.
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STATE OF IDAHO
OFFICE OF THE ATIORNEV GENERAL
LAWRENCE G. WASDEN

November 7, 2014

John C. Lynn
6661 N. Glenwood St.
Boise, ID 83714
RE: Charboneau v. State
This letter is in response to your letter of July 22, 2014 and e-mail of October 31 ,
2014.
The attorney general's office is in possession of the following items of physical
evidence:
Miller beer 12-pack box (empty)
Two 2-liter soda bottles used for water
Trident Gum wrapper
Envelope containing "Griess Tests" and "Sodium Rhodizonate Tests"
1 quart VB can
1 12oz. beer can
Articles of the victim's clothing
Box sent to FBI lab by Ned Stuart (contents not examined)
\.f\/hat appears to be hair in plastic bag with label indicating it was taken from
Charboneau's hat band
Testing items from North Idaho College Regional Crime Laboratory
Some of these items were referenced at trial , but to my knowledge none was
admitted as evidence. These items are available for inspection.
I assume you are aware that in preparation for my inspection of the files at the
Jerome County Sherriff s Office deputies located in their evidence vault the pistol
that was admitted as an exhibit at tria l, and presumably found by Mel Wright at a
later time. That exhibit has been returned to the Court Clerk.

Criminal Law Division
P.O. Box 83720, Boise, Idaho 83720-001 O
Telephone: (208) 334-2400, FAX: (208) 854-8074
Located at 700 W. State Street

Joe R. Williams Building, 4th Floor
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EXHIBIT A

0
The file maintained by the Idaho Attorney General contains no information about
the November 13, 1986 transportation of Jaime Charbonneau. The Court file
contains documents related to that event and Charboneau's allegations of Marc
Haws' presence. The prosecuting agency at that time was the Jerome County
Prosecutor's Office. The file maintained by that office and previously made
available to you contains documents related to the transportation and
Charboneau's allegations.
Finally, our inquiry to the Idaho Historical society for records of any polygraph
taken of Tiffnie Arbaugh by Idaho State Police uncovered no such records. I will
supplement the response to Request for Production No. 41 shortly.
Sincerely, "
(\\

__

-I\_,,-· ·.

~Li.(~:.::_). M0------- ·.
K~nneth Jorgensen
\
Deputy Attorney General
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John Lynn
From:

John Lynn <johnlynn@fiberpipe.net>
Friday, October 31, 20141:21 PM
Jorgensen, Ken <kenJorgensen@ag.idaho.gov> (kenjorgensen@ag.idaho.gov)
Brian Tanner (briantanner.esq@gmail.com)
Charboneau physical evidence
July 22 JorgensenKubinski ltr.pdf

Sent
To:

Cc:
Subject

Attachments:

Ken
In reviewing the file, I understand from you discovery responses (RFP no. 7) that the AG's office is not in possession of
any physical evidence associated with the trial, is this correct?
Also, I do not believe you responded to my July 22, 214 correspondence - see attached.
Thanks,

JOHN C. LYNN
Attorney at Law
6661 N. Glenwood St.

Boise, ID 83714
208.860.5258
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JOHNC. LYNN
ATIORNEY AT LAW

208.860.5258
john@johnlynnlaw.com

July 22, 2014

KENNETH K. JORGENSEN
Deputy Attorney General
STATE OF IDAHO

P. 0. Box 83720
Boise, ID 83 720-00 I0

MARK KUBINSKI
Deputy Attorney General

STATE OF IDAHO
P. 0. Box 83720
Boise, ID 83720-0010

Re: Charboneau Discovery Requests
Gentlemen:
In reviewing your Response to Interrogatory No. 25(a), please verify that Mr.
Charboneau's Central File has been inspected for any documents responsive to our request for
documents relating, in any way, to the November 13, I 986, transport in issue. Also, please serve .
any appropriate supplement to your Response to Request No. 41 when new information is

received.

Your prompt attention to this matter is appreciated.
.,..,,...l
·,.

/

_!

Very trµly yo'!drs,/
.

'

I

I

•

.. ·:-y~/
\Ip ~~10HN C. LYN"N

JCL:11
cc: B. Tanner

6661 N. GLENWOOD STREET

BOISE,

ID 83714
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INVESTIGATIVE REPORT
OFFICE OF THE ATTORNEY GENERAL
SPECIAL PROSECUTIONS
Report# 5

Time Matters# 12-41236
Date: 8/28/2014
Case Name: Charbonesm, Jaimi Dean; Post-Conviction Relief
County: Jerome
,,,,
/
Re1>01·t by: Jim Koua:· ~Re,•iewed b,t·~~~~~~

SYNOPSIS:

On Wednesday, August 27, 2014, I met with Lieutenant Dan Kennedy at the Jerome County
Sheriffs Office to view documents related to this case.
INVF..sTIGATIVE INFORMATION:

1. While meeting with Lt. Kennedy, he reported that the Sherifrs Office had recently
completed an audit of their evidence room.
2. Found during the audit was a box containing a handgun. The box also had evidence
tags attached as well as a State's Exhibit number 64 a.
3. It should be noted one of the evidence tags on the box related to a different case. The

tag was barely stuck on the box as the box had been laid on the tag and the evidence
tag, was partially stuck, on with tape.
4. I later reviewed the items in the court's possession and found that item 64 and 64 (a)
as described above was admitted as evidence items at trial.
5. I also found photographs of item 64 and 64(a) in the court paperwork showing the

item(s) were admitted as exhibits at the original trial.
6. I took 9 digital photographs of the item 64 and 64(a). The photographs are attached.
ATIACHMENTS:

I . 9 digital photographs.
2. Photocopies of documents from the Jerome County Sherifrs Office file.
NOT ATIACIIED:

None
IAR # 5 Records from Jerome County Sheriff's Office Aug 27, 2014

Time Matters# 12-41236
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I have read each page of this statement, consisting o f ~ page(s), each page of
which bears my signature, and corrections, if any, bear my initials, and I
certify that the facts contained herein are true and correct .

,I_,e:_·. .·..........s:.. . .--aao:;;..,.,.._ _ _ _ _ _·r.G 1E: 9: JJ.s

.LuCA'i'.(0~ : __

WITNESS:--4,V,l{ld__.·---=:;.4.~~;...--.i;;~,"'E;.._;--TNESS:______________
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~
~ 1,11~~
Signature of person giving
statement.
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LAWRENCE G. WASDEN
Idaho Attorney General
PAUL R. PANTHER
Chief, Deputy Attorney General
Criminal Law Division

KENNETH K. JORGENSEN 158#4051
Deputy Attorney General
Special Prosecuting Attorney
P.O. Box 83720
Boise, Idaho 83720-001 O
Telephone: (208) 332-3096
Facsimile: (208) 854-8083
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF JEROME
JAIMI DEAN CHARBONEAU,

)

)
Petitioner,

vs.
STATE OF IDAHO,
Respondent.

)
)
)
)
)
)

CASE NO . CV-2011-638

MOTION TO STRIKE

)

COMES NOW the Respondent, State of Idaho, by and through
undersigned · counsel , and hereby moves to strike the recently filed
PETITIONER'S REPLY TO STATE'S SUPPLMENTAL [sic] BRIEF IN
OPPOSITION TO PETITIONER'S MOTION FOR SUMMARY JUDGMENT
(hereinafter "Brief) and the THIRD SUPPLEMENTAL AFFIDAVIT OF JOHN
C. LYNN IN SUPPORT OF PETITIONER'S MOTION FOR SUMMARY
JUDGMENT (hereinafter ''Affidavit"). The brief and the Affidavit were filed

after briefing was concluded pursuant to this Court's scheduling order
regarding supplemental brfefing. The Brief and Affidavit are an attempt to

,

introduce new evidence and arguments in support of the summary judgment
motion, and are an apparent effort to sandbag the Respondent and deprive

MOTION TO STRIKE, Page 1
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the State of an opportunity to respond to the new arguments and proposed
evidence. The State believes some of the representations in the Affidavit

and the Brief are incomplete or misleading.

Likewise, much of the

information in the Affidavit Is Inadmissible as evidence. Arguments In the
Brief, in tum, are not grounded in the applicable legal standards. The State

requests this Court to enforce its own scheduling order and strike the
Affidavit and 8 rief.
In the alternative, the

State requests that this Court reopen the

briefing and presentation of evidence relevant to the pending motion for
summary judgment.
DATED this

~day of November 2014.

Kenneth K. Jergens
Deputy Attorney Gen ral

MOTION TO STRIKE, Page 2
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this P:/_ day of November 2014s I caused to be
seived a true and correct copy of the foregoing Motion to Conduct Depositions to:
Brian M. Tanner
Attorney at Law
401 Gooding St N.,

::£._ U.S. Mail Postage Prepaid
_

Ste. 107

Twin Falls, ID 83301

Hand Delivered

_ Overnight Mall
~Facsimile

Fax 208-734..2383

1_ U.S. Mail Postage Prepaid

John C. Lynn
Attorney at Law
6661 M. Glenwood
Boise 8371
Fax 208-685-2355

St.

_ Hand Delivered
overnight Mail
_
_}(_Facsimile

cS2 ~
Rosean Newman, Legal Secretary
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Traci Brandebourg
From:

Sent:
To:

Subject:

Robert Elgee <re1gee@co.blaine.id.us>
Tuesday, November 25, 2014 12:03 PM
Traci Brandebourg
RE: Charboneau v. State Jerome Co case no 2011-638

201Y NOV 25 Prl 12-08

Traci: Please print the email below and FILE IT AND MAKE IT PART OF THE RECORD AND TITLE IT IN TH E RECORD AS
INDICATED IN THE SECOND LINE HERE.
Thank you.
Bob E
From: Robert Elgee

--- - - - - - - - - -

Sent: Tuesday, November 25, 2014 12:00 PM
To: 'Jorgensen, Ken'; John Lynn (john@johnlynnlaw.com); Briantanner.esq@gmail.com
Cc: Josh Stanek; Crystal Rigby; 'Traci Brandebourg'
Subject: RE: Charboneau v. State Jerome Co case no 2011-638
Sorry, I prematurely hit "Send" I am not done. The completed email is below.
From: Robert Elgee
Sent: Tuesday, November 25, 2014 11:16 AM
To: Jorgensen, Ken; John Lynn (john@johnlynnlaw.com); Briantanner.esg@qmail.com
Subject: Charboneau v. State Jerome Co case no 2011-638

Gentlemen:
I do not like to communicate about cases, especial ly one like this, through email. I prefer the parties file their
motions, I ru le, and we go on. But it is necessary at this point. I will have the clerk in Jerome County file stamp this
email and enter it into the record and the register of actions for purposes of later appeal. I will have her entitle it
"Court's email to counsel re procedural aspects of case and recently disclosed evidence."
We are at a very irregular procedural point in this case. I have heard a motion for summary judgment based
upon affidavits. Ordinarily, the case would have been subm itted then. However, I had questions regarding hearsay, that
became amplified when it beca me necessary to examine whether Charboneau should get a new trial, and I presented
those questions to counsel by way of an order following the summary judgment hearing. In short, I needed further
briefing, and I gave the State an opportunity to respond to some other evidence or argument that came late to the
summary judgment hearing. I received that additional briefing, which I have not had sufficient time yet to review in
detail. At least up through the initial briefs, I do not believe there have been any issues of fact identified which would
require a hearing or further testimony, but I do not know that yet. Each of you filed a Reply Brief dated November 17,
2014. So far so good.
Now we get to the problem. Mr. Lynn has recently filed two affidavits, (a Second Supplemental Affidavit and a
Third Supplemental Affidavit), one dated October 31, 2014, and the last one dated November 17, 2014. There is, of
course, no procedural rule allowing affidavits to be submitted or considered after a summary judgment hearing has
been briefed and argued. On the other hand, I understand completely why, at least, the Third Supplement Affidavit has
been fi led. According to that affidavit, Mr. Lynn made a second (followup) request to Ken Jorgensen, this one by email
dated Oct 31, 2014, concerning whether the Attorney General has possession of any physica l evidence relating to the
trial. The first was in the form of a letter dated July 22, 2014. According to this Third Affidavit, Mr. Jorgensen responded
to Mr. Lynn by letter dated November 7, 2014, which is attached to the Affidavit. I will refrain from expressing any views
on this process. However, I do not know what to do with this new information, or what to make of it.
Usually, when affidavits are submitted on summary judgment, there is a process by which the other side gets to
review and/or rebut the information, and/or brief and argue what inferences or legal conclusions the Court should
draw from the evidence. I cannot just "consider" this Third Affidavit for whatever it might be wo rth . I understand why it
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was not presented before. Obviously, 1t should be considered now, before the Court reaches any final conclusions, but
the state needs the opportunity to reply to the affidavit, explain a late disclosure should they choose to do so,
and/or argue about the significance, if any, of the evidence.

I do not understand the significance of any of it. At the suggestion of my law clerk, I did read Mr. Lynn's Reply Brief, just
to get his take on this, (although I have not read any of the other briefs yet) and I see at page 6, 2"d paragraph, he
suggests the Court should draw a reasonable inference that the FBI analysis was not admitted into evidence because it
conflicted with the state's theory, that Ned Stuart ordered the analysis, but no FBI report can be found. I have no idea
whether the State's disclosures in the November 7, 2014 letter to Mr. Lynn lead to these inferences (or conclusions). I
have no idea whether the FBI ever even did an analysis. I have no idea whether Exhibit D leads to any inferences or
conclusions at all. Apparently the box (Exhibit D to the Third Affidavit) is unopened. What I have now is a lot more
unanswered questions. That is the purpose of this email. To let you know what questions I have, to see how, or if, the
State wishes to respond to this recent Third Affidavit, and to come to some agreement with counsel how to proceed in
light of these recent developments. The case should have been taken under advisement by the Court with the filing of
the Reply Briefs. IT IS NOT UNDER ADVISEMENT. The clerks will set it for a telephone conference hearing, on the
record, to determine how to proceed from here.
I do not expect these questions to be answered at the telephone conference hearing. The questions that I

expect ultimately that need to be answered, probably by affidavit, are below. At the telephone conference hearing I
want to know how or by what process these questions, or any others raised by this process, can be addressed
procedurally-by proof, if necessary, and then by argument or briefing, if necessary. These questions, at a minimum, for
now, are:
-What is in Exhibit D to the Third Affidavit?? Do any of you care to look? Were the contents, whatever
they are, examined by the FBI? If so, where is a lab report from them? Or was one ever presented to the
defense? Are the contents of Exhibit D expected to be examined now?
-Did Stoker ever even know of Ex Dor its contents? Or any of the items in the Attorney General
possession recently disclosed?
-How did Ex D, (an apparently unopened box), get into the possession of the Attorney General at their
Boise office, if that's where it is? It appears to be a box, contents unknown, addressed to the FBI from
the N. Idaho crime lab dated a couple of weeks before the trial date. Why wasn't it sent to the FBI? Or
was it? If it wasn't sent, why not? If it was sent, why does it still appear to be addressed to the FBI and
not opened? What does all this mean? What inferences should be drawn?
-When did the Attorney General start searching for this evidence?
-When, where, and how was this evidence (disclosed in the AG's letter of Nov. 7, 2014) discovered?
-Why wasn't this evidence disclosed previously to Mr. Lynn and Mr. Tanner?
Or any other questions or issues you see that need to be resolved or addressed further.

CRg6ert J. P.{jjee
Blaine County District Judge

2
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Traci Brandebourg
From:

Sent:
To:

Cc:
Subject:

Robert Elgee <relgee@co.blaine.id.us >
Tuesday, November 25, 2014 12:44 PM
Jorgensen, Ken; John Lynn Uohn@johnlynnlaw.com); Bria11tannerA .
a1l.com
Josh Stanek; Crystal Rigby; Traci Brandebourg
BY,,
~
Cha rbo nea u
~0-Ep-iU
..-:T-Y_G
_L_E_R-~ - -

Gentlemen:
I just sent each of you an email. Moments ago, I just went up to the clerk's office before heading to lunch, and I
found a copy of Petitioner's Response to State's Motion to Strike, which was apparently mailed here. When I sent that
email, I had no knowledge that the State had even filed a Motion to Strike. (Just a reminder that the case is in Jerome, I
am in Hailey, and copies offiled motions and pleadings should come here in addition to being filed by the clerk in
Jerome County.) At any rate, I had no idea the state had moved to strike t hat Third Affidavit until after I sent the email. I
had no intention of short cutting the process. I will hear the Motion to Strike whenever it gets set, and I will still go
forward as indicated in my prior email as we ll.
To keep the record clear, I will have this email f iled by the clerk along with my earlier one.

p6ert J. <£[gee
Blaine County District Judge

1
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JOHN C. LYNN
Attorney at Law
6661 Glenwood St.
Boise ID 83714
Phone: 208.860.5258
john@johnJynnJaw.com
ISB # 1548

ZOl~ NOU 26 APl 11 55

~~~on
DEPUTY CLERK

BRIAN M. TANNER
Tanner Law PLLC
137 Gooding St. West
Twin FaJls, fD 83301
Phone: 208.735 .5158
Fax:
208.734.2383
ISB# 7450
Attorneys for Petitioner

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL
DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF JEROME

JAMI DEAN CHARBONEAU,
Petitioner,

v.
THE STATE OF IDAHO,
Respondent.

)
)
)
)
)
)
)
)

Case No. CV-2011-638

NOTICE OF FILING
AND SERVICE

[ JOHN C. LYNN, hereby certify and give notice that on the

1!:.{day of November

2014 I delivered to the Clerk of the Court by depositing the same in the U. S. Mail postage
prepaid and served by first class mail , upon Kenneth K. Jorgensen Deputy Attorney General
State of Idaho, at 700 W. State St. Fourth Floor, Boise, Idaho, true and correct copies of the
following documents:
NOTICE OF FILING AND SERVTC - 1
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..
1 PETITIONER'S REPLY TO STATE'S MOTION TO STRIKE
2. NOTICE OF FILING AND SERVICE

CERTIFICATE OF SERVICE

I HEREBY CERTIFY That on this ~
day of November, 2014, I served a true and
correct copy of the foregoing document, as indicated below:
KENNETH K. JORGENSEN
Deputy Attorney General
Special Prosecuting Attorney
State of Idaho
700 W. State St. 4th Floor
P. 0. Box 83720
Boise, ID 83720-0010

~ U.S. Mail, postage prepaid
o
o
o
o

Hand Delivery
Federal Express
Electronic Mail
Facsimile
208.854.8083

~

DATED This 2..- day of November, 2014.

NOTICE OF FILING AND SERVICE - 2
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Attorney at Law
6661 N. Glenwood
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DEPUTY CLER K

BRIAN M. TANNER
Tanner Law PLLC
137 Gooding St. West
Twin Falls, ID 83301
208.735.5158
ISB# 7450
Attorneys for Petitioner

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL
DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF JEROME

JAlMI DEAN CHARBONEAU,
Petitioner,
V.

THE STATE OF IDAHO,
Respondent.

)
)
)
)
)
)
)
)

Case No. CV-2011-638

PETITIONER'S RESPONSE TO
STATE'S MOTION TO STRIKE

COMES NOW The above-named Petitioner, by and through his co-counsel of record,
JOHN C. LYNN and hereby responds to the STATE' S MOTION TO STRIKE PETITIONER' S
REPLY TO STATE'S SUPPLEMENTAL BRIEF IN OPPOSITION TO PETITIONER' S
MOTION FOR SUMMARY JUDGMENT ("PETITIONER' S REPLY BRIEF") and the THIRD

PETITIONER'S RESPONSE TO STATE' S MOTION TO STRIKE- 1
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SUPPLEMENTAL AFFIDAVIT OF JOHN C. LYNN IN SUPPORT OF PETITIONER'S
MOTION FOR SUMMARY JUDGMENT ("THIRD AFFIDAVIT").
The State asserts, in support of its MOTION TO STRIKE, that PETITIONER'S REPLY
BRIEF and THIRD AFFIDAVIT are an attempt to introduce new evidence and new arguments
in support of PETITIONER'S MOTION FOR SUMMARY JUDGMENT. The State, however,
does not assert any specific new evidence or argument.
PETITIONER'S REPLY BRIEF is a reply to the STATE'S SUPPLEMENTAL BRIEF
with respect to admissibility of the Arbaugh Letter and Gold STATEMENT, as well as the
appropriate relief for this case. The appropriate relief is clearly an issue this Court considered
significant and wanted to revisit after its ORDER FOLLOWING SUMMARY JUDGMENT
HEARING, filed September 29, 2014 (p. 3).
The PETITIONER'S MOTION FOR SUMMARY JUDGMENT is based on undisputed
facts - the trial testimony and record 1• Petitioner has superimposed the Arbaugh Letter upon the
entire trial proceedings to determine whether the trial proceedings themselves provide the
circumstantial guarantees of trustworthiness to admit the Arbaugh Letter for the truth of the
assertions therein, in addition to its impeachment value.

An example of this process is

Petitioner's reply to the State's assertion that Tira Arbaugh's testimony "fit almost seamlessly
with the rest of the evidence" (STATE'S SUPPLEMENTAL BRIEF, p. 13). If the State is going
to assert such a representation, Petitioner should be entitled to reply by showing that Tira
Arbaugh's testimony only fit "seamlessly" because it was manipulated to appear so.

The

undisputed testimony of Wally Baker, Ned Stuart and Robert Ramsey (PETITIONER'S REPLY
BRIEF, p. 4, 5) illustrate this manipulation.

1 The

complete trial court record and transcript has been made a part of this record with the filing of
PETITIONER'S MOTION FOR SUMMARY JUDGMENT.

PETITIONER'S RESPONSE TO STATE'S MOTION TO STRIKE - 2
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The only new evidence presented in PETITIONER'S REPLY BRIEF concerns the
victim's shirt (Id., p. 4) and the discovery of Exhibit 64 - the Mel Wright gun (Id., p. 9, 10) (the
mystery over the Mel Wright gun has been an issue in this case from the beginning). The reason
the shirt is a new issue is because it, along with two boxes of stored trial evidence, was just
disclosed to Petitioner's counsel on November 7, 2014 (THIRD AFFIDAVIT, Exhibit A). These
materials should have been disclosed months, if not years, ago.
This State's late disclosure has been part of a recurring theme in this case - lost,
misplaced and/or late-disclosed documents and evidence (Jerome County Sheriff's Office files,
Tira Arbaugh interview, Tiffnie Arbaugh polygraph, FBI compositional bullet analysis and the
palm prints off the alleged murder weapon (MEMORANDUM IN SUPPORT OF
PETITIONER'S MOTION FOR SUMMARY JUDGMENT, p. 9)).
Nevertheless, Petitioner hereby withdraws all arguments with respect to the victim's
shirt, as it is but one of many corroborating aspects of Petitioner's claim that the suppressed
evidence here rises to the level of materiality required for a Brady violation.
Finally, the State has asserted that the Arbaugh Letter is not material vis-a-vis an alleged

Brady violation because "guilt is overwhelming" (SUPPLEMENTAL BRIEF IN OPPOSITION
TO PETITIONER'S MOTION FOR SUMMARY JUDGMENT, p. 13). The State has cited
extensively to the trial testimony and record to support this proposition (Id., pp. 7-14).
Petitioner, in reply to this assertion, should be able to cite to the trial proceedings, including the
testimony and colloquy reflecting Golden Bennett's withdrawal as defense counsel
(PETITIONER'S REPLY BRIEF, pp. 7, 8), as a matter of fairness. The trial proceedings are not
new evidence and, in fact, show that guilt was underwhelming given the posture of the defense
just prior to trial.

PETITIONER'S RESPONSE TO STATE'S MOTION TO STRIKE-3
490 of 686

Therefore, with the exception of arguments arising from the newly-discovered shirt,
Petitioner respectfully urges this Court to deny the STATE' S MOTION TO STRIKE.

DATED This

__lj_ day ofNovember, 2014.
\
JO
Co

CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on this ~ day of November, 2014, I served a true and
correct copy of the foregoing document, as indicated below:
KENNETH K. JORGENSEN
Deputy Attorney General
Special Prosecuting Attorney
State of Idaho
700 W. State St. 4th Floor
P. 0. Box 83720
Boise, ID 83720-0010
DATED This

~
o
o
o
o

U.S. Mail, postage prepaid
Hand Delivery
Federal Express
Electronic Mail
Facsimile
208.854.8083

1.,v\ day of November, 2014.
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IN THE Dl~"T"..,ICT COURT OF THE FIFTH JUDICIP . >I STRICT OF THE
STA
F IDAHO, IN AND FOR THE COUNl
F JEROME
233 WEST MAIN STREET
JEROME, 1D~t:f0 \C8~-W~
FlfTI\ .JU CiC!~L )~~T 1
J ;- :: ,· ".- ~ n' 1J 'l I

(

I .,

,\ l;

vs
STATE OF IDAHO, DEFENDANT,

B'f "'--OEPUh CL~ e No: CV-2011 -0000638
)
)
NOTICE OF HEARING

Defendant.

)

NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:

Telephone Hearing
Monday, December 01, 2014 02:30 PM
Judge:
Robert Elgee
MR. JORGENSON TO IN/TIA TE CONFERENCE CALL TO BLAINE COUNTY CALLING
208-788-5537

I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by the Court
and on file in this office. I further certify that copies of this Notice were served as follows on Wednesday,
November 26, 2014.
Emailed to the following :
JOHN LYNN
BRIAN M. TANNER
KEN JORGENSEN

"' '\

_ I ,, ,a
vDo -

(fw/.l/1'.

g L-;-<f - gog U

Dated: Wednesday, November 26, 2014
Michelle Emerson
Clerk Of The District Court

B
y:_ V_____
Deputy Clerk

NOTICE OF HEARING
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEROME
COURT MINUTES
CV-2011-0000638
Jaimi Charboneau vs. State of Idaho
Hearing type: Status
Hearing date: 12/1/2014
Time: 2:28p.m.
Judge: Robert J. Elgee
Cou rtroo m: District Courtroom -judicial Bldg
Court reporter: Susan Israel
Minutes Clerk: Crystal Rigby
Tape Number: DC
Defe nse Attorney: John Lynn, Brian Tanner
Prosecutor: Kenneth Jorgenson
2.28
2.29
2.30

2.35
2.38
2.44
2.53

-

Counsel present by phone.
Court introduces the case.
.
Mr. Jorgenson has not set the pending mot ion to strike fo r hea ring.
.
I Court comme nts on addressing Mr. Lynn's affidavit.
M r. Lynn comm ent s.
I Court inquires .
Mr. Jorgenson responds.
Court co mmen ts.
..
Mr. Jorgenson - doesn't see the re leva nce.
.~
I Court comments.
Mr. Lynn doesn' t see a need fo r a hearing on the motion.
Court comments on the FBI package.
-Mr. Jorgenson will fi le a brief .
Court has Mr. Jorgenson' s will brief the issue, due 12/22, respo nse due 1/ 7.
.
Court will issue a written order.
1 -=h..J LJ
""
Recess

I

-

2.58
3.04
3.05

-

-

-

r

II
11
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEROME
JAM] DEAN CHARBONEAU,

Petitioner,
vs.
STATE OF IDAHO,

Respondent.

_ __ _ __ _ _ _

)
)
)
)
) Case No. CV-2011-638
)
)
) PROCEDURAL ORDER
)
)

Charboneau filed a Motion for Summary Judgment in the course of post-conviction
proceedings. The Court held a hearing and heard arguments of counsel. Thereafter, based upon
recent evidentiary disclosures made by the State, affidavits were presented by Charboneau along
with his Reply Brief. This, of course, raised some procedural difficulties. The State filed a
Motion to Strike these supplemental affidavits from Charboneau, which motion is pending. Due
to the procedural irregularities, the Cow-t sent an email to counsel November 25 2014 at 12:00
noon outlining the Court's concerns. A status telephone conference with all counsel was

494 of 686

~.

0
conducted on the record on December 1, 2014. At the hearing, the Court and counsel discussed
the procedure to follow.
There are two issues the State wishes to address or respond to further. The first is the
pending Motion to Strike. Included within that response, and bearing upon the Motion to Strike,
is the State's opportunity to address an arguably late disclosure of physical evidence made in a
letter from Mr. Jorgensen to Mr. Lynn dated November 7, 2014. This letter is attached to Mr.
Lynn's Third Supplemental Affidavit as Exhibit A. The State will have until December 22, 2014,
to add to or supplement their Motion to Strike, and/or to address the timeliness of their
disclosures contained in the November? letter.
The second issue the State wishes to address or respond to further is the factual issue
raised by the Third Supplemental Affidavit of Mr. Lynn. The State wishes to present their
response to this issue at the same time the above responses are due. These issues deal primarily
with what is referred to as the "Melvin Wright gun," and the States version of the facts, if any,
surrounding Exhibit D to Mr. Lynn's Third Supplemental Affidavit. This exhibit is a photograph
of a box in the possession of the Attorney General apparently containing bullets, according to
Mr. Lynn's representations at hearing on December 1, 2014. That fact has not been established
by affidavit. Counsel for Charboneau stated on the record the deceased victim's shirt disclosed in
the November? letter is not in issue. The State will have until December 22, 2014 to address
both of the above issues by affidavit and/or briefing.
There are other questions the Court outlined in its email of November 25, 2014 that either
or both parties may address in these responses, or briefs, or affidavits. The State's affidavits
and/or briefs are due December 22, 2014. Charboneau's responses by brief or affidavit or both

2
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are due by January 7, 2015. The Court will then take the matter under advisement without further
argument, unless a hearing is requested by motion of either party filed no later than January 14,
2015. There are two possibilities for hearing. The first would be to resolve any disputed issues of

fact that might arise or that have arisen during the course of summary judgment proceedings. The
second would be to hear arguments on matters recently presented, and/or allow crossexamination of an affiant if called for. If neither party requests a hearing to resolve any factual
issues, the Court will take that to mean the parties see no disputed issues of material fact and the
Court may act accordingly. The Court may also set a hearing on its own motion if warranted, in
order to resolve any factual disputes the Court sees.
The Court wishes to clarify one final procedural point, so the parties are clear on how the
Court considers all of the admissible evidence presented on summary judgment. Ordinarily, on a
Motion for Summary Judgment, the non-moving party is entitled to have all facts construed in
their favor and the Court is to draw all reasonable inferences from the facts in favor of the nonmoving party. Hill v. Hill, 140 Idaho 812,813, 102 P.3d 1131, 1132 (2004). Summary judgment
is denied if reasonable persons could reach differing conclusions or draw conflicting inferences
from the evidence. Id. If no disputed issues of material fact exist, then only a question of law
remains. Infanger v. City ofSalmon, 137 Idaho 45, 47, 44 P.3d 1100, 1102 (2002). Camp Easton
Forever, Inc. v. Inland Nw. Council of Boy Scouts ofAmerica, 156 Idaho 893, 332 P .3d 805, 809

(2014).
However, where an action will be tried before the court without a jury "[t]he trial judge is
not constrained to draw inferences in favor of the non-moving party, but rather the judge is free
to arrive at the most probable inferences to be drawn from the uncontroverted evidentiary facts,

3
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despite the possibility of conflicting inferences." Vreeken. 148 Idaho at I 01. 218 P .3d at 1162.

Quemada v. Arizmendez, 153 Idaho 609, 288 P.3d 826 (2012)

IT IS SO ORDERED.
DATED this )__ day of December, 2014.

Robe~~e(9r
District Judge

4
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CERTIFICATE OF SERVICE

..5._

I, Deputy Clerk for the County of .Jerome, do hereby certify that on the
day of
December 2014. I have filed the original and caused to be served a true and correct copy
of the above and foregoing document:
John Lynn
6661 N. Glenwood St.
Boise, ID 83714

_ U.S. Mail, Postage Prepaid
Hand Delivered
_ Overnight Mail
_ Telecopy
~ ail

Brian Tanner
137 Gooding St. West
Twin Falls, ID 83301

_ U.S. Mail, Postage Prepaid
Hand Delivered
_ Overnight Mail
_ Telecopy
~ail

Kenneth Jorgensen
Deputy Attorney General
PO Box 83720
Boise, ID 83720

_ U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
-:veiecopy
Z Email

~

Deputy Clerk
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LAWRENCE G. WASDEN
Attorney General
State of Idaho

0
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PAUL R. PANTHER
Deputy Attorney Genera l
Chief, Criminal Law Division
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KENNETH K. JORGENSEN #4051
Deputy Attorney General
P.O. Box 83720
Boise , Idaho 83720-0010
(208) 334-4534
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO , IN AND FOR THE COUNTY OF JEROME
JAIMI DEAN CHARBONEAU ,

)

Petitioner,
vs .
THE STATE OF IDAHO,
Respondent.
______________

)
)
)
)
)
)
)
)
)

CASE NO . CV-2011 -638
BRIEF IN SUPPORT OF
MOTION TO STRIKE

INTRODUCTION
Pending before the Court is Petitioner's Motion for Summary Judgment.
After the conclusion of the briefing schedule on the motion , Petitioner filed the
Third Supplemental Affidavit of John C. Lynn in Support of Petitioner's Motion for
Summary Judgment (hereinafter "Supplemental Affidavit") and the Petitioner's
Reply to State's Supplemental Brief in Opposition to Motion for Summary
Judgment (hereinafter "Reply Memorandum") . The State moved to strike the
Supplementa l Affidavit and the Reply Memorandum. This brief is submitted in

Brief In Support Of Motion To Strike

1
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support of the state's motion to strike. Also submitted is the Affidavit of Kenneth
Jorgensen in Support of Motion to Strike. Because the Supplemental Affidavit
and Reply Memorandum seek to interject new evidence, new issues and new
argument without the opportunity for response by the State, they are not allowed
by the Court's prior order and should not be considered in relation to the pending
motion for summary judgment.

ARGUMENT
The Supplemental Affidavit And Reply Memorandum Should Be Struck Because
They Seek To Introduce New Evidence And New Arguments After The Close Of
Briefing On The Summary Judgment Motion
A.

The Supplemental Affidavit And Reply Memorandum Were Not Timely
Filed And Are Outside The Scope Of Supplemental Briefing
This Court's Order Following Summary Judgment Hearing (hereinafter

"Order"), entered September 29, 2014, provided for supplemental briefing on
"additional issues" raised at the hearing. (Order, p. 3.) Those issues were: (a)
admissibility of the "Tira Arbaugh letter" under the statement against interest
hearsay exception (Order, p. 4 ); (b) admissibility of the "Tira Arbaugh letter"
under the "catch-all" hearsay exception (Order, p. 4); (c) the significance of
Exhibit 8 (Order, pp. 5-7); and (d) the State's response to the late-filed Reply
Brief in support of the motion for summary judgment (Order, pp. 7-8). The Court
provided that supplemental briefing be submitted by October 31, 2014. (Order,
p. 8.) The Court further stated: "The parties may agree to ... submit reply briefs,"
but no briefing would be submitted after November 18, 2014. (Order, p. 8.)

Brief In Support Of Motion To Strike
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The State submitted its supplemental brief on or about October 15, 2014.
The State's supplemental brief addressed the four issues in the Order. With the
brief, the State also submitted three affidavits, two of which (the affidavits of Joe
Aman and Ken Boals) were evidence related to the admissibility of the 'Tira
Arbaugh letter" under the statement against interest and "catch-all" hearsay
exceptions, issues (a) and (b) in the Order.

The third affidavit (by counsel)

submitted evidence related to the significance of Exhibit 8, issue (c) in the Order.
On October 31, 2014, Petitioner filed Petitioner's Memorandum Re: Order
Following Summary Judgment Hearing (hereinafter "Memorandum"). Petitioner
also filed the Second Supplemental Affidavit of John C. Lynn in Support of
Petitioner's Motion for Summary Judgment, with two additional affidavits
attached.

The attached affidavits contain evidence directly responsive to the

affidavits filed by the State in support of its supplemental briefing.
In the Memorandum, Petitioner raised new issues outside the scope of the
Court's Order. Specifically, whether the "Tira Arbaugh letter" should be admitted
for purposes unrelated to its truth and whether the State forfeited the argument
that the letter is hearsay.

(Memorandum, pp. 2-5.)

The State responded to

those new issues, and addressed the other issues covered by the Order, in its
Reply to Petitioner's Memorandum, submitted November 17, 2014.
At about the same time the State submitted its Reply to Petitioner's
Memorandum, petitioner submitted the Supplemental Affidavit and Reply
Memorandum.

In the Reply Memorandum Petitioner makes new claims that

Prosecutor Haws somehow manipulated expert witness testimony and other

Brief In Support Of Motion To Strike
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evidence to "take advantage" of defense counsel's unpreparedness for trial.
(Reply Memorandum, pp. 4-10.)

For this purpose it relies primarily upon the

Supplemental Affidavit, which presents evidence never before put before the
Court.

The Reply memorandum also makes an argument for relief.

Memorandum, pp. 10-13.)

(Reply

Although the Reply Memorandum references the

State's supplemental briefing (Reply Memorandum, pp. 2-4), it responds to that
argument with new theories of admissibility and new evidence, while making an
argument for relief that does not respond to the state's supplemental briefing.
Due to its timing, the State is left without an opportunity to respond to the new
evidence and new argument.
Because the Reply Memorandum makes a new claim, based on newly
submitted evidence (the Supplemental Affidavit), and a new argument not within
the scope of the Order, and does not address the State's supplemental briefing,
Petitioner is attempting to submit new evidence and argument both outside the
scope of this Court's Order and in a manner that deprives the State of an
opportunity to respond.

As such, this Court should strike the Supplemental

Affidavit and Reply Memorandum.

B.

Petitioner's Late Submission Of Evidence Is Not Excused
Because the State filed its supplemental brief and affidavits approximately

14 days before Charboneau filed his Memorandum and supporting affidavits, he
had the opportunity to respond to the state's arguments in his October 31, 2014
filings.

He in fact did so, submitting affidavits addressing the supplemental

evidence submitted by the state. The Reply Memorandum and Supplemental
Brief In Support Of Motion To Strike
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Affidavit, the filings the State seeks to strike, do not in fact respond to the State's
supplemental materials, but instead introduce new evidence and new claims of
prosecutorial misconduct.

Petitioner's attempt to introduce new evidence and

new arguments is not justified or excused, but is instead an attempt to deprive
the State of an opportunity to respond.
The Supplemental Affidavit submits three articles of evidence: a
photograph of the victim's halter-top shirt, 1 a box in which evidence was sent to
the FBI lab, and a report by a state investigator regarding trial exhibits 62 and
62A, a Ruger pistol and box. {Supplemental Affidavit.) The State disclosed this
evidence in a letter dated November 7, 2014. (Supplemental Affidavit, Exhibit A.)
The state provided the letter in response to an e-mail dated October 31, 2014.
(Supplemental Affidavit, Exhibit B.) Although the e-mail references "RFP no. 7"
(Request for Production No. 7), the evidence disclosed in the letter was not
requested by Request for Production No. 7, which asked for documents
generated by the Attorney General's Office in relation to the original prosecution
and makes no mention of physical evidence. (Affidavit of Kenneth Jorgensen in
Support of Motion to Strike, Exhibit.)
The record thus shows that Charboneau did not request discovery of
physical evidence until October 31, 2014.

Because none of the physical

evidence has any immediately apparent exculpatory value and no relation to any
issue in this case (as set forth below in more detail), there was no duty to

John Lynn, counsel for Charboneau, withdrew the evidence related to the shirt
at the December 1, 2014 status conference. The State will therefore not include
this evidence in its analysis.
1
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disclose absent a request. Although it had no duty to do so, the State disclosed
the evidence and allowed Petitioner's counsel to inspect it. Moreover, there is no
evidence that Charboneau's trial counsel was unaware of this evidence.
Charboneau's attempt to submit new evidence and new claims is not excused by
any allegedly recent discovery.

C.

Evidence Of The Box Used To Mail Bullets To The FBI For Analysis Is Not
Admissible And The Argument On Which This Evidence Is Offered Is
Improper
Evidence is relevant if it has "any tendency to make the existence of any

fact that is of consequence to the determination of the action more probable or
less probable than it would be without the evidence." I.R.E. 401; State v. Hocker,
115 Idaho 544, 768 P.2d 807 (Ct. App. 1989). Evidence of prior bad acts may
not be used to "prove the character of a person" in order to show action "in
conformity therewith," but may be used if it is "admissible for other purposes."
I.R.E. 404(b). Evidence is "admissible for other purposes" if it is both relevant to
that other purpose and its probative value for the proper purpose is not
substantially outweighed by its potential for unfair prejudice. State v. Cross, 132
Idaho 667, 670, 978 P.2d 227, 230 (1999).
Petitioner submitted evidence of the box used to send bullet samples to
the FBI for testing.

(Supplemental Affidavit.)

He claims this evidence shows

Prosecutor Haws "choreograph[ed] and manipulat[ed] the proof at trial."
(Supplemental Memorandum, p. 8.) The existence of the box is not relevant to
any such claim, which is entirely speculative.
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0
admission of evidence (both newly submitted and from the record of the criminal
case) specifically for a purpose prohibited by I.R.E. 404(b).
"Admissibility of evidence of other crimes, wrongs, or acts when offered for
a permitted purpose is subject to a two-tiered analysis." State v. Grist, 147 Idaho
49, 52, 205 P.3d 1185, 1188 (2009).

"First, the trial court must determine

whether there is sufficient evidence to establish the other crime or wrong as fact."
Id. (citations omitted). "The trial court must also determine whether the fact of
another crime or wrong, if established, would be relevant" to "a material and
disputed issue concerning the crime charged, other than propensity."

~

"Such

evidence is only relevant if the jury can reasonably conclude that the act
occurred and that the defendant was the actor."

~

The second part of the

404(b) analysis requires the Court to "engage in a balancing under I.R.E. 403."
~

The proffered evidence and arguments about Marc Haws' alleged "prior bad

acts" fail on both prongs of this standard.
First, the evidence submitted does not in any way show that the alleged
"prior bad acts" occurred. The first "prior bad act" alleged by Petitioner is that the
prosecution secured favorable expert testimony. He points out that the ballistics
expert the State initially consulted concluded that bullet "C" was too damaged to
make ballistics comparisons. (#16339 R., vol. II, p. 395. 2 ) The expert the State
ultimately called at trial concluded that, although bullet "C" was too damaged to
make a conclusive match, the undamaged grooves and striations were
sufficiently consistent with the Remington rifle to conclude that the chances the
This volume of the record is labeled "Volume 18" of the Supreme Court Record
in Docket #16339 in the electronic copy provided to the Court.

2
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bullet had been fired from a different gun were "remote" or "slight." (Trial Tr., vol.
5, p. 1128, L. 3-p. 1151, L. 12; p. 1177, L. 4-p. 1179, L. 19.) The evidence,
which shows the report prepared by the initial expert was disclosed to defense
counsel in discovery, supports no credible claim that Prosecutor Haws engaged
in any misconduct.
Petitioner also points out that Dr. Ramsey testified at trial that since the
preliminary hearing he had changed his opinion in relation to one of the gunshot
wounds. At the preliminary hearing he testified he believed the gun had been
two to three feet away when all the wounds had been inflicted while at trial he
testified he believed the rifle barrel had been in tight contact with the skin when
one of the wounds had been inflicted. (Trial Tr., vol. 5, p. 1050, L. 13 - p. 1054,

L. 4; p. 1101, Ls. 9-19.) Petitioner fails to note, however, that the doctor testified
the change in his opinion was the result of reviewing the evidence, conducting
further research, and consulting with other doctors and experts, which led to the
conclusion, to a high degree of medical certainty, that "this is a wound of tight
contact and not a close range type of entrance wound as previously testified at
the preliminary hearing." (Trial tr., vol. 5, p. 1101, L. 20 - p. 1103, L. 1.) There is
again no evidence to support any claim of prosecutorial misconduct associated
with either expert's testimony.
Next, petitioner argues that a "reasonable inference can also be made
that Haws never admitted into evidence the FBI compositional bullet analysis
because this analysis conflicted with the State's theory." (Reply Memorandum,
p. 6.) This claim is refuted by the record, which shows that the FBI lab report
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was admitted at trial as State's Exhibit 122. (Trial Tr., vol. 6, p. 1306, Ls. 1-20.)
Moreover, the argument that prosecutorial misconduct at trial is shown because
evidence (such as a recorded witness interview, polygraph results, and palm
prints) cannot be located nearly thirty years after the trial (Reply Memorandum, p.
6) is without merit because the reason we know about this evidence is that its

existence was disclosed to the defense in pre-trial discovery. (See, e.g., R., vol.
3, pp. 522 (disclosure of recorded interview), 638 (disclosure of fingerprints); vol.
4, p. 1006 (disclosure of results of polygraph).)
The evidence presented utterly fails to show any manipulation by
Prosecutor Haws. Even if it did, such is not relevant to any proper purpose. On
the contrary, the only purpose articulated by Charboneau is the improper one of
demonstrating actions in conformance with character. Because the evidence has
no probative value for any proper purpose, and can only be considered for an
improper purpose, it also fails under the balancing prong of the applicable test.
The

evidence

and

argument

based

on

claims

that

Prosecutor

Haws

"choreograph[ed] and manipulat[ed] the proof at trial" are irrelevant, inadmissible,
and improper.

D.

Evidence Related To Exhibit 64 Is Inadmissible Because It Is Not Relevant
To Any Proper Purpose
State's Exhibit 64, a Ruger pistol, and 64A, the box for the pistol, were

admitted at trial. (Trial Tr., vol. 5, p. 1157, Ls. 1-8.) At some point a Polaroid
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photograph of these exhibits was substituted for the actual exhibit. 3 The original
exhibits were found by a janitor in a rarely accessed part of the courthouse in
1991 and were turned over to the Sheriff's office, where they rema ined until
undersigned counsel and his investigator examined the Sheriff's records
regarding that case, at which time they were returned to the court clerk. The sum
of Petitioner's argument regarding the relevance of this evidence is: "Nothing
more need be said about whether the Tira Arbaugh letter has travelled a similarly
unusual journey." (Reply Memorandum, p. 10.) The argument appears to be
that the clerk committed some misconduct regarding State's Exhibit 64 and
therefore the Court may assume similar misconduct regarding the letter. Based
on the law and analysis set forth above, such evidence and argument is both
irrelevant and prohibited by I.RE. 404(b).

CONCLUSION
The state respectful ly requests that this Court strike the Supplemental
Affidavit and Reply Memorandum and not consider them in relation to the motion
for summary judgment.
DATED this 22nd day of December, 2014.

The State requests the Court to take judicial notice of the Polaroid substitute
exhibit in the record of the criminal case. Substitution of photographs for physical
evidence by the district court clerk was allowed by the appellate rules in effect
when the appeal was taken . l.A.R. 31 (1985).
3
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL

DISTRICT OF THE STATE OF IDAHO,
IN AND FOR TIIE COUNTY OF JEROME
JAIMI DEAN CHARBONEAU,
Petitioner~
V.

THE STATE OF IDAHO,
Respondent.

)
)
) Case No. CV-2011-638
)
) PETffiONER'S FINAL REPLY
) RE: STATE'S MOTION TO STRIKE
)
)

COMES NOW The above-named Petitioner, by and through· his co-counsel of record,
JOHN C. LYNN and BRIAN M. TANNER, and hereby submits this FINAL REPLY to the

STATE'S MOTION TO STRIKE pursuant to this Court's PROCEDURAL ORDER filed on
December 3, 2014. The State's MOTION TO STRIKE ("MOTION") has been rendered moot
or, is otherwise, not well-taken and should be denied.
PBTlTlONER'S FINAL REPLY RE: STATE'S MOTION TO STRIKE -
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The State's MOTION focuses upon Petitioner's REPLY MEMORANDUM and THIRD
SUPPLEMENTAL AFFIDAVIT OF JOHN C. LYNN IN SUPPORT OF PETITIONER'S

MOTION FOR SUMMARY JUDGlVIENT, filed on or about November 18, 2014. The State
asserts in its MOTION that Petitioner raised new evidence. claims and arguments in
contravention of this Court's 0:RDER FOLLOWING SUM:rv.IAR.Y JUDGMENT, filed on

September 29, 2014.

THE ALLEGED NEW EVIDENCE

The THIRD SUPPLEMENTAL AFFIDAVIT does present three new pieces of evidence
that were disclosed to Petitioner's counsel in November of 2014: the shirt/halter, the box sent to

the FBI and the Kouril report regarding the '~attic gun" (Id, EXlilBITS C, D & E). Petitioner
maintains that these materials should have been disclosed long ago pursuant to formal discovery.
The State maintains that inspection of physical evidence was never requested by Petitioner

through formal discovery, This may be true in regard to the shirt/halter; however, the box sent
to the FBI is marked with "writings", as well as other materials disclosed in November, 2014.

The fonnal REQUEST FOR PRODUCTION OF DOCUMENTS included all "writings" which
clearly encompassed evidence ta.gs, receipts, address labels, etc. Thus, with respect to the box
and the Kouril report, the State's initial position is disingenuous.

Nevertheless, because

Petitioner has withdrawn the shirt/halter as an issue, its disclosure is moot for purposes of

summary judgment. Likewise, the box sent to the FBI is also moot. The box was apparently
followed by a written report that was not disclosed in formal discovery during the trial

proceedings, but was introduced at trial as EXHIBIT 122. Consequently, this piece of evidence is
withdrawn as an issue for purposes of summary judgment.
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The Kouri! report, however, is relevant to the summary judgment proceedings. Clearly, it
is a document generated by the Attorney General's office that should have been timely disclosed
and is relevant to the "attic gun', foWld by the janitor, Mel Wright. in 1991. The Kouril report

identifies this gWl as trial EXHffiIT 64. One would think the State would stipulate to its use for
purposes of sutnmary judgment in order to avoid confusion by the Court as to the identity of this
gun. Nevertheless, the report is not particularly significant to Petitioner,s summary judgment
proceedings because it does not answer the question as to how it found its way into the
courthouse attic and subsequently into the Jerome County Sheriff's evidence vault. Thus,

Petitioner withdraws the Kouril report as an issue in the present summary judgment proceedings.

However, the existence of EXHIBIT 64 in the courthouse attic, albeit a mystery, remains an
undisputed fact in these proceedings. Finally, the State's reference to I.A.R. 31 (State's Brief,

footnote 3) is irrelevant to this MOTION; a rule allovving for the use of photographs of tangible
trial evidence for purposes of an appellate record in no way relieves the court clerk from
maintaining custody and control of those trial exhibits.

NEW CLAIMS
The State asserts that Petitioner has raised a new claim: Prosecutor Haws committed
"prior bad acts'' with respect to the presentations of certain testimony and evidence at trial. This

is untrue. For purposes of these summary judgment proceedings, Petitioner does not claim that
Haws committed "prior bad acts" with respect to the presentation of the State's case. Petitioner

has maintained that the prosecution of Petitioner by both Adamson and Haws was flawed (see
:MEMORANDUM IN SUPPORT OF PETITIONER'S MOTION FOR SUM:MARY
JUDGMENT, pp 9-12). With respect to Haws, it is undisputed that he committed a Brady
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violation in Paradis v. Arave, 240 F.3d 1169 (2001) and, although disputed, Haws' denial of his
participation in a transport of Petitioner in November of 1986 is not credible (Id, p.l 0).
As mentioned above, for purposes only of these summary judgment proceedings,

Petitioner does not contend Haws manipulated or choreographed any specific trial evidence to
such an extent to constitute "prior bad acts" 1• Therefore, any analysis under I.R.E. 401 or 404(6)
is irrelevant. Likewise, this Court need not make any determination in these summary judgment
proceedings as to whether Haws violated ethical standards with respect to his presentation of
evidence.
What Petitioner does contend is that Haws took advantage of the weakened position of

Petitioner's trial defense; his manipulation of inconsistent trial expert testimony went, for the
most part, wichallenged (see Petitioner's REPLY MEMORANDUM. pp. 4, 5). This weakened
position was a dit"ect result of the trial Court's granting of Golden Bennett's Motion to Withdraw
(Id., pp.7-9). The defense posture of the case as of the trial in April, 1985 must be considered in

light of the materiality of the suppressed Brady material for the reason that materiality is
determined within the context of the overall case (see Wong v. Belmontes, 130 S.Ct. 383, 386
(2009); United States v. Agurs, 427 U.S. 97, 112 (1976)). Again, solely for purposes of

summary judgment, Petitioner does not contend that Haws necessarily committed ethical or "bad
acts" with respect to the presentation of evidence. Thus, the State's MOTION with respect to a

new claim is without merit.

Petitioner reserves the right to amend his claims herein, including additional Brady-type claims against Haws, as
new information ha!I fecently surfaced as a result of a pub lie records request from the Idaho State Police.

1
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NEW ARGUMENTS

The final aspect of the State's MOTION asserts that Petitioner has nused new arguments

in his REPLY MEMORANDUM. The State contends that Petitioner injected new arguments by
referencing the testimony of experts Baker, Ramsey and Stuart. This testimony is reflected in
Petitioner's REPLY MEMORANDUM, pp. 4,5. As mentioned above, these experts rendered
inconsistent testimony on critical aspects of the case which was left unchallenged because

defense counsel had no defense expert(s) available at trial. This is perhaps understandable given
the very short time frame for defense counsel to prepare his case. Nevertheless, the disadvantage
to Petitioner is obvious. This is part of the context from which petitioner's Brady claim must be

analyzed.
Petitioner has cited to the trial record and transcript (which has been introduced into these
summary judgment proceedings in total) to reply to the State's contention that Tira Arbaugh's

testimony did "fit almost seamlessly with the rest of the evidence" (STATE'S
SUPPLEMENTAL BRIEF, p. 13). It did not and it is a perfectly legitimate counter argument to
show that the evidence, particularly the expert evidence, did not fit seamlessly. In fact, if this
ex.pert evidence had been challenged, it would have been shown to be Wl.'ong and/or not credible.
Petitioner, s argument in regard to this aspect of summary judgment is not only a legitimate reply
but is also an extension of his initial argmnent with respect to Bullet C (see MEMORANDUM

IN SUPPORT OF PETITIONER,S MOTION FOR SUMMARY JUDGMENT, pp. 4, 5).
Finally,, the State objects to Petitioner's citation to the record reflecting Golden Bennett's
withdrawal of counsel. There is no basis for this objection. The State has maintained that the
Arbaugh Letter is not material vis-a-vis an alleged Brady violation because "guilt is

overwhelming" (STATE'S SUPPLE~NTAL BRIEF, p. 13). The State has cited extensively
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to the trial testimony and record to support this proposition (Id., pp. 7-14). Petitioner. in reply to

this assertion, should be able to cite to the trial proceedings, including the testimony and

colloquy reflecting Bennetfs withdrawal as defense counsel (PETITIONER'S REPLY BRIEF,
pp. 7, 8), as a matter of fairness to show doubt about the strength of the State's case. Clearly, the

trial proceedings are no1 new evidence and it is appropl'iate for the Petitioner to reply by showing
that guilt was underwhelming, particularly given the posture of the defense just prior to trial. The
State's case only appeared strong because the defense was weak.

CONCLUSION
The primary basis for Petitioner's MOTION FOR SUMI\.1ARY JUDG:tvlENT is the

tmdisputed facts set for the in the first AFFIDAVIT OF JOHN C. LYNN IN SUPPORT OF
SUMMARY JUDGMENT. These undisputed facts were then placed into a coherent argument in
support of summary judgment, augmented by briefing pursuant to the Court's ORDER
FOLLOWING

SU1Y.[MAR.Y

JUDG1\1ENT with respect to the admissibility of the Arbaugh

Letter, the Gold STATEMENT and what would be appropriate relief.
With this FINAL REPLY, Petitioner has addressed the State's MOTION TO STRIKE
what it represents is new evidence, claims and arguments. Essentially, the alleged new evidence
has been withdrawn, there are no new claims and all arguments in issue are appropriate reply
assertions.
Regardless of how the Court rules on the State's MOTION TO STRIKE, Petitioner is
now satisfied that the summary judgment proceedings are fully submitted and urges this Court to
focus upon the issue at hand - which is whether the Brady violation, already found, is material to
the conviction herein. This issue poses the following question: did Petitioner receive a fair trial,
understood as a trial resulting in a verdict worthy of confidence? Petitioner submits that, all
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things considered, he has met his burden to show that the conviction is not worthy of confidence.
Petitioner has made a sufficient "showing that the favorable eviden~e could reasonably be
taken to put the whole case in such a different light as to undermine confidence in the

verdict,, (Kyles v. Whiteley, 514 U.S. 419. 435 (1995)).

Petitioner's MOTION FOR

Slllv1MARY JUDGMENT should be granted, the conviction vacated and a new trial ordered.

1"'

Dated this 2.__day of January, 2015.

CERTIFICATE OF SERVICE
I"'

I HEREBY CERTIFY That on this£ day of January 2015, I served a true and correct

copy of the foregoing document, as indicated below

KENNETH K. JORGENSEN
Deputy Attorney General
Special Prosecuting Attorney
State of Idaho
700 W. State St. 4th Floor
P.O. Box 83720
Boise, ID 83720-0010

CJ

D
0

0

D

U.S. Mail, postage prepaid
Band Delivery
Federal Express
Electronic Mail
Facsimile
208.854.8083

...

DATED This Ji_ day of Januacy, 2015.
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEROME

JAIMI DEAN CHARBONEAU,
Petitioner,
vs.
THE STATE OF IDAHO,
Respondent.

)
)
)
)
) Case No. CV-2011-638
)
)
) DECISION ON MOTION FOR SUMMARY
) JUDGMENT

___________ ___ )

INTRODUCTION AND OVERVIEW
This case now spans over 30 years. Marilyn Arbaugh was murdered on July 1, 1984 in
Jerome County. Respondent Jaimi Charboneau was arrested at the scene. Marilyn Arbaugh had
just recently been divorced from Charboneau. She had two daughters, Tiffnie and Tira, who were
both present at the time of the murder, and who were both minors at that time. Trial commenced
on April 15, 1985, with new counsel appointed to defend Charboneau about 30 days prior to
trial. He was found guilty by a jury of First Degree Murder on May 2, 1985. Originally, he was
sentenced to death. He appealed. The events leading up to the original criminal charge, the trial,
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and the sentencing are all reported in State v. Charboneau 116 Idaho 129, 774 P.2d 299 (1989).
Several years later, on May 25, 1989, the Idaho Supreme Court vacated the death penalty and
ordered the case remanded for a re-sentencing. At least one member of the Supreme Court
expressed the opinion that Charboneau had not received a fair trial. Charboneau was resentenced
to a term of fixed life in the Idaho State Penitentiary, without chance of parole. He has been there
ever since.
On March 18, 2011, Charboneau was handed a packet of documents by a prison guard. In
the packet, among other things, was a copy of a 7 page handwritten letter from Marilyn's
daughter, Tira Arbaugh, that raised severe and disturbing questions about the facts surrounding
the murder and subsequent events. The letter was written in 1989, a few months after the
Supreme Court ordered a re-sentencing, and was addressed and mailed to the judge who had
presided over the trial and original sentencing. The Court has already determined during the
course of these proceedings that this letter was received at the Idaho State Penitentiary sometime
in the summer of 2003, and as a result of a conspiracy by unknown persons at the Idaho Dept. of
Corrections, was withheld from Charboneau for almost 8 years until it was delivered to
Charboneau, quite by accident.
Charboneau filed this current petition for post-conviction relief in this case in 2011. Over
the past 4 years, this case has weaved its way through the judicial process. Finally, it has come
before the Court on Charboneau's Motion for Summary Judgment on his claim for relief, the last
stop on its current journey.
Charboneau has been represented in this post-conviction proceeding by John Lynn,
Boise, and Brian Tanner, Twin Falls. The State has been represented by Ken Jorgensen of the
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Idaho Attorney General's Office. The Court took this matter under advisement after final briefs
were submitted on January 7, 2015.
PRIOR POST-CONVICTION CLAIMS AND DETERMINATIONS BY THE IDAHO
SUPREME COURT AND THIS COURT

There have been many prior appeals to the Idaho Supreme Court involving Charboneau.
Those unfamiliar with these proceedings should know at least some of the background. In the
first decision handed down in this saga, State v. Charboneau, 116 Idaho 129, 774 P.2d 299
( 1989) the Idaho Supreme Court observed:
"The relationship between Jaimi and Marilyn was stormy. There is
evidence that Jaimi physically abused Marilyn. In August 1983 Marilyn shot
Jaimi with a .22 caliber pistol during a dispute. An aggravated battery charge was
filed against Marilyn but was subsequently dismissed on the motion of the
prosecuting attorney. In the spring of 1984 Marilyn filed for divorce. A default
judgment was granted on June 13, 1984. 1 There is evidence that Jaimi and
Marilyn continued to see each other and were sometimes intimate after the
divorce."
By May of 2002, Charboneau had filed his third petition for post-conviction relief.
Proceedings in that case ultimately ended in another decision from the Idaho Supreme Court,

Charboneau v. State, 140 Idaho 789 (2004). That decision is mentioned here because the
allegations made by Charboneau and the timing of that petition directly relate to issues raised in
present proceedings. In that 2002 third petition, Charboneau asserted he had new evidence in his
case supporting a Brady violation; that is, that the State hid and withheld exculpatory evidence
relevant to his guilt or punishment. The Idaho Supreme Court described the claims Charboneau
made then as follows:
"Generally, Charboneau described the following items of new evidence.
There was a letter from former Jerome County Sheriff Larry Gold stating his
suspicion of a conspiracy or "collaboration of minds" that manipulated the facts
against Charboneau, although Gold had no proof. Gold also advised Charboneau's
1 Barely

two weeks before the murder.
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mother, Betsy Charboneau Crabtree, to find a former Jerome County sheriff's
deputy named Mito Alonzo. Alonzo allegedly admitted in a taped statement to
Tina Venable (the tape recording is not part of the record, but the statement was
later admitted to Crabtree) that a cache of physical evidence had been removed
from the crime scene and hidden, including a second gun recovered at the scene."
"Charboneau also stated in his 2002 petition that the victim's daughter,
Tira Arbaugh, who later married Charboneau's younger brother, Jimmy Griggs,
had ultimately confessed to Griggs and Crabtree that she had been directed by the
prosecution to remain silent regarding various things, including the other guns
involved in the shooting, and to say that the only gun she could remember seeing
that day was the .22 rifle. While Arbaugh was apparently willing to testify to
these matters, she recently died from a severe asthma attack."
Charboneau v. State, 140 Idaho 789, 791 (2004).
These recitations of Charboneau' s claims appear in the opinion reported above, issued by
the Idaho Supreme Court in February of 2004. That petition was ultimately rejected in 2007
because Charboneau had not timely filed his claim after learning of new evidence, Charboneau
v. State, 144 Idaho 900 (2007). 2 That petition failed largely, however, because Charboneau
lacked direct admissible evidence to prove his claim.
Tira Arbaugh was 14, graduating from junior high school, at the time of her mother's
murder. She wrote her letter to the presiding judge in 1989, when she was 19. It did not surface
until March of 2011, over 21 years later. Charboneau did not, of course, have the Arbaugh letter
in 2002 when he made his claims. His claims made in 2002, which he could not support with any
direct evidence, turned out to be remarkably similar to what the Arbaugh letter revealed in 2011. 3

2

That 2004-2007 petition involved a claim that a second gun, a .22 pistol allegedly involved in the shooting, had
turned up in the courthouse attic. It is important to note this new claim involves also involves a missing gun, but this
new claim relates more to Calamity Jane, a .22 rifle. As if the .22 pistol has not been the subject of enough inquiry,
it turned up again outside of the clerk's control during the latter stages of these current proceedings. Its most recent
journey is described in the Third Supplemental Affidavit of John Lynn in Support of Petitioner's Motion for
Summary Judgment dated November 17, 2014. Frankly, the pistol itself is not critical to any current issues, but it
presents an interesting sideshow.
3 In their 2007 decision, the Idaho Supreme Court observed: "In determining what a reasonable time is for filing a
successive petition, we will simply consider it on a case-by-case basis, as has been done in capital cases." 144 Idaho
at 905. The idea that the State might now point to timeliness, when they have withheld critical evidence over a
period of years, would be beyond ironic.
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Tira Arbaugh's letter recites, among other things, that she had been told by the
prosecution not to mention certain things, that a cache of physical evidence had indeed been
removed from the crime scene and hidden in a crawl space, and that another rifle (called
Calamity Jane in the letter by Tira Arbaugh) had been disposed of at the direction of one of the
prosecutors. In addition, the 2002 post-conviction case evidences that someone (likely more than
one person, aligned with either side of the case) had heard of or knew of these claims advanced
by Charboneau prior to 2002, and that more than one person would therefore know that the 1989
Tira Arbaugh letter,

if it existed, would go a very long way to support his claims.

The letter did exist and someone knew about it. Personnel at the Idaho Dept. of
Corrections concealed this letter from Charboneau from at least 2003 until 2011. 4 In addition,
one of the other items found in the packet delivered to Charboneau in 2011, which bears
significantly upon this pending motion for summary judgment, is an affidavit from former
Jerome County Sheriff Larry Gold. 5 In this affidavit, which is dated November 13, 2001, he
states that he was told in the fall of 1989 by his chief sheriffs deputy that his deputy was
concerned about a letter in the possession of the Jerome County Court Clerk that had been
delivered to the Jerome County Courthouse via U.S. Mail, sent by Tira Arbaugh, the daughter of
Marilyn Arbaugh, and addressed to Judge Becker, and that the letter had significant relevance
concerning the Charboneau case. As it turns out, Sheriff Gold could not have been more accurate
about that letter than if he had been reading from it. Someone did know about that letter.
4 This Court has previously entered a 35 page decision in this case entitled "Charboneau Findings of Fact and
Conclusions of Law" filed April 14, 2014, in which the Court made determinations as to the genuineness and
validity of the Tira Arbaugh letter, and the circumstances surrounding its possession by IDOC. The Court has
acknowledged in those findings that forgeries and false emails exist in the packet delivered to Charboneau, and that
this case is a monstrous puzzle.
5 This "affidavit" was admitted as Exhibit 8 in a hearing conducted October 16 and 17, 2013 in Blaine County. No
one seems to know where it came from, except it surfaced in the packet delivered to Charboneau in 2011. Larry
Gold's signature has been verified by other witnesses. The letter referred to in his affidavit was in fact dated in the
fall of 1989, postmarked in September of 1989, sent by Tira Arbaugh, and addressed to Judge Becker at the Jerome
County Courthouse.
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DETAILS OF THE ARBAUGH LETTER

This Court has already found and determined that Tira Arbaugh sent a seven (7) page
hand-written letter to Judge Becker on September 6, 1989, and mailed it to Judge Becker at the
Jerome County Courthouse on September 7, 1989, from Bruneau, Idaho, over five (5) years after
the murder. The State has conceded Tira Arbaugh wrote this letter. It is in evidence as
Exhibit 14 to the October 2013 hearing.
The Tira Arbaugh letter raises some substantial questions about the murder. In the
opening paragraph, Tira states that she believes the judge "should know the truth about some of
the things that happened the day my mom died and the truth about some of the things that I was
told to say and told not to say. I believe my mom would want me to tell the truth about these
things." She states in the letter that she keeps "having bad dreams about all this and I can't talk to
anyone about this-even my sister." She goes on to say: "I think you should know that some of
the things in my statements to the police were not all true." She recites that she wrote some
things she was told to say. She asserts that Jaimi Charboneau was in the house on the morning of
the murder, and that she was given a brand new gift-wrapped .22 rifle by her mother, which was
her graduation gift from Jaimi and Marilyn. She asserts that after hearing her mother screaming
for Tiff, they heard shots. Tiffnie grabbed the new rifle, gave a .22 pistol to Tira, and they both
went outside, behind the sheep wagon, and that she remembers hearing Tiffnie shoot the rifle
while they were behind the sheep wagon. According to Tira's letter, she was told to leave some
of this information out of her statement. She states she was also asked to write out another
statement by a named police officer a few days later, which she asserts contained untrue
information about hearing more shots fired while she and Tiffnie were in the house. She asserts
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that one of the prosecutors, who is named in the letter, later told her and others, also named, to
"get rid of mom's Calamity Jane rifle."
Whether any or all of the statements contained in the letter are true is a matter of
conjecture. Tira Arbaugh passed away sometime after she wrote Ex. 14 to Judge Becker. The
whereabouts of this letter from 1989 to 2003 are unknown. A copy of this letter came into the
possession of the Idaho Dept. of Corrections after June of 2003. Charboneau never saw a copy of
this letter until he was handed a large envelope or packet by Correctional Officer Michael
Hiskett on March 18, 2011. Officer Hiskett was cleaning the prison office in Orofino on that date
and came across a large envelope marked "legal mail" with Charboneau's name on it, sealed,
signed, and dated in 2003, which he delivered to Charboneau that day in 2011. It contained
multiple documents, which have been entered into evidence at prior hearings, one of which was
the Arbaugh letter. The Court has concluded earlier in this post-conviction case that officials of
the Idaho Dept. of Corrections, and perhaps other named attorneys, conspired in 2003 to read and
intercept Charboneau's mail, including his legal mail, in a successful effort to look for and seize
this Tira Arbaugh letter. The letter lay hidden, at least from Charboneau, for over 21 years.
CHARBONEAU'S PRESENT POST-CONVICTION CLAIMS
Charboneau filed an Amended Petition for Post-Conviction Relief on October 5, 2011.
He alleges that the "Tira Arbaugh letter" is exculpatory on its face, in that it raised substantial
questions about his guilt, or that, at a minimum, if timely revealed (back in 1989) it would have
had a substantial impact upon his sentence, or led to a timely inquiry of Tira Arbaugh that is now
impossible due to her death. Charboneau alleges this 1989 letter was taken intentionally from his
mail in 2003 and concealed from him by the Idaho Dept. of Corrections and/or other law
enforcement officials in order to prevent him from re-opening his 1984 murder case and keep
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him confined in prison. He points out that if it were not for the actions of Officer Hiskett in
delivering this packet of documents to him, the exculpatory nature of these statements made by a
material witness to the 1984 murder would have never been known. He has requested during the
course of these proceedings that the Court grant him post-conviction relief in the form of a new
sentencing, or, alternatively, that the Court grant him a new trial.
Following an earlier hearing on summary judgment, held in Jerome on September 19,
2014, this Court concluded that Charboneau was at least entitled to a re-sentencing. The Court
reached this conclusion largely because the Arbaugh letter was written in 1989, prior to the time
Charboneau was re-sentenced, and the evidence rules regarding use of hearsay are not nearly so
strict when applied to a sentencing hearing. That is, if the Arbaugh letter had been timely
delivered, or passed on to Charboneau or his counsel, it could have been considered by the
sentencing judge in 1989 or thereafter, even if it was hearsay. Undoubtedly, it would have
affected the sentencing, at the very least, if it did not provoke a new trial. 6 Clearly, for this Court
at least, a resentencing was the easy way out.
Following that hearing in September, the Court entered an Order Following Summary
Judgment Hearing filed September 29, 2014, in which the Court determined that even if
Charboneau was granted a new sentencing, the greatest relief the Court could give on a
resentencing would still leave Charboneau subject to a fixed life sentence of at least 10 years,
and an indeterminate life sentence that the Court could not relieve Charboneau from. This occurs
because of the mandatory requirements of an Idaho sentence for First Degree Murder. Any such
sentence would have left Charboneau back in the long term custody and control of the Idaho
Dept. of Corrections, the same Dept. of Corrections that the Court has found has willfully
6 It appears, due to an interim attempted appeal to the United States Supreme Court, that Charboneau was not
actually resentenced until 1991. Of course, at that time, if the letter had been disclosed, Tira Arbaugh was still alive,
and a searching inquiry would have been made of her.
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concealed material evidence from Charboneau. Accordingly, the Court came to the conclusion
that it was necessary for the Court to go further and determine the second claim for relief raised
by Charboneau in his post-conviction claim-whether he is entitled to a new trial. 7
Under the circumstances of this case, this further examination to determine whether
Charboneau is entitled to a new trial requires three things. First, it requires a far more detailed
analysis of the hearsay considerations, and therefore admissibility, of the Tira Arbaugh letter.
Second, it requires a far more detailed analysis of the hearsay considerations and admissibility of
the Larry Gold affidavit. Third, if they are admissible, the Court must determine whether, in
evaluating suppressed evidence in the context of the entire record, the favorable evidence could
reasonably be taken to put the whole case in such a different light as to undermine confidence in
the verdict. State v, Youngblood, 650 S.E. 2d 119, 211 (2007), Kyles v. Whitley, 514 U.S. 419,
(1995), United States v. Bagley, 473 U.S. 667, 682 ( 1985). The first two issues are questions of
law for the Court. These questions involve the same legal considerations, regardless of the stage
of these proceedings (summary judgment, post-conviction trial, or any eventual new criminal
trial). The third issue will involve application of the law regarding summary judgment
proceedings to Charboneau's post-conviction claims, as well as evaluating missing or suppressed
evidence in the context of the entire record. Also pending is the state's Motion to Strike. It has
largely been rendered moot, but will be addressed later in this decision.

ADMISSIBILITY OF THE TIRA ARBAUGH LETTER
The admissibility of the Arbaugh letter is crucial to Charboneau's claims. After all, if it
cannot be admitted as evidence, it is useless to Charboneau, and this post-conviction petition will

The Court has no idea what an appropriate sentence might be if Charboneau were to be resentenced. It might be
anything from another fixed life sentence to credit for time served. If, however, an appropriate sentence following
all of this was to be credit for time served-30 years, the Court could not accomplish it.

7
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suffer the same fate as his prior four. This is purely a question of law. There are no facts in issue
at present for the Court to resolve. Admissibility rests upon whether the letter meets an exception
to the hearsay rules of evidence. Charboneau argues that the letter comes within the exceptions
of the statement against interest, Idaho Rule of Evidence 804(b) (3), the forfeiture by
wrongdoing exception, IRE 804(b )( 5), or the catch-all exception to the hearsay rules, I.R.E.
804(b)(6). All of these provisions of the evidence rules provide that the hearsay declarant be
unavailable. It is an undisputed fact in this case that both Tira Arbaugh and Larry Gold are
deceased. A copy of the Arbaugh letter is attached to this decision as Exhibit A.

Statement against interest.
IRE 804(b)(3) is almost identical to the same Federal Rule of Evidence. It provides:
(3) Statement Against Interest. A statement which was at the time of its making so
far contrary to the declarant's pecuniary or proprietary interest, or so far tended to
subject declarant to civil or criminal liability, or to render invalid a claim by
declarant against another, that a reasonable man in declarant's position would not
have made the statement unless declarant believed it to be true. A statement
tending to expose the declarant to criminal liability and offered to exculpate the
accused is not admissible unless corroborating circumstances clearly indicate the
trustworthiness of the statement.
Charboneau argues that by writing the letter, Tira Arbaugh subjected herself in a number
of areas to a possible perjury charge. For example, during the preliminary hearing held on July
23, 1984, , she testified that she and Tiffnie heard more shots fired while they were changing
clothes, after they had briefly been outside behind the sheep wagon. Tr. Preliminary Hearing
p.302. Her letter contradicts that testimony stating that, after she had finished her statement,
Officer Webb came to see us at grandma's house a few days later and "said I had forgotten to
write out some important things in my statement" and "that I had forgotten to put down the part
about hearing more shots that day after Tiff and I had went back into the house. Officer Webb
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told me to write out another statement saying I had heard 6 or 8 more shots while Tiff and I were
in the house changing clothes. I remember I had to sign another statement when Officer Webb
told me to write that down even though I knew it was not true." See Arbaugh Letter. The written
statement Webb obtained predated her testimony. The letter says her testimony was not true.
There is not much more need be said.
This is not the only testimony that Tira's letter says was not true or calls into question.
For example during the trial, she testified that Tiffnie had the pistol behind the sheep wagon, and
it went off once. In the letter she says that she, Tira, had the pistol, and it went off once into the
ground and, moreover, that Tiffnie had a rifle that she shot around the sheepwagon.
The state argues that in order to subject Tira to a perjury claim, there must be some
evidence that the trial testimony was false and Tira's statements in the letter are true. Further,
that because the trial testimony is consistent with the state's theory of the case, no reasonable
person would conclude that Tira was at such a risk of a perjury prosecution that she would make
the statements in the letter only if they were true. The Court rejects these arguments. In
considering potential criminal liability, the Court need not make a determination whether the
statements in the letter are actually true, or whether there was any substantial likelihood of a
criminal prosecution. The foundational requirements at issue here require only that the Court
conclude Tira's statement so far tended to subject her to criminal liability that a reasonable
person in her position would not have made the statements in the letter unless she believed them
to be true. She knew, and had to know at the time the letter was written that she was calling into
question her own statements under oath. When she testified, the implications of perjury were
clearly brought home to her. See Tr. Preliminary Hearing p. 284.
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The state also argues in their Reply to Petitioner's Memorandum dated November 17,
2014 that Tira's letter would not have subjected her to a perjury charge because, by the time she
wrote the letter, the statute of limitations had run on any possible perjury charge. The state
argued further that, since she was only 14 at the time she testified, no prosecution for perjury
could have been pursued, only a juvenile adjudication. The Court rejects these arguments as
well. Tira Arbaugh, as noted, was still only 19 when she wrote the letter. She was not a
sophisticated criminal or one schooled in the law, contemplating the vagaries of the statute of
limitations or the possibilities of a juvenile prosecution. And if she was, she would have been far
more careful. The penalty for perjury in a death penalty case resulting in a conviction and
execution of any innocent person is punishable by death. See I.C. 18-5411.
The Court concludes the letter would so far tend to subject Tira to criminal liability that a
reasonable person in her position would not have made the statements in the letter unless she
believed them to be true. However, there is another aspect of IRE 804(b)(3) that must be
examined as well. That portion of the rule provides: "A statement tending to expose the
declarant to criminal liability and offered to exculpate the accused is not admissible unless
corroborating circumstances clearly indicate the trustworthiness of the statement." It could be
fairly said here that Tira's statements in her letter fall within this provision.

McCormick

on Evidence, 5th Edition, Vol.2, at pgs. 328 and 329 writes: "Corroboration of the trustworthiness
of the out-of-court declaration should generally focus on the circumstances of the making of the
statement and the motivation of the declarant .... Significantly, the rule does not require the
statements themselves be independently proved to be accurate; rather it requires only that
corroborating circumstances indicate trustworthiness." Then, after recognizing the difference in
focusing on the actual state of mind of the declarant as opposed to that of "a reasonable person in
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the declarant's position," McCormick states: "However, statements of a declarant disclosing

his or her ostensible mental state should certainly be received and should control in the
appropriate case." Id.

Circumstantial guarantees of trustworthiness.
I) Tira' s mental state is the first circumstantial guarantee of trustworthiness here. Tira
discloses her mental state and states she is writing to disclose the truth to the presiding judge.
From what she writes, it is clear why she is not writing to the police, or to anyone else. She
writes:
I believe you should know the truth about some of the things that
happened the day my mom died & the truth about some of the things that I was
told to say & told not to say. I believe my mom would want me to tell the truth
about these things. None of this is easy for me because I loved mom. She was
my best friend & I feel lost & alone without her.
. . .It's just that I keep having bad dreams about all of this & I can't talk to
anyone about this, even my sister. Everybody I know seems to be mad all the
time. I know that they are all still very mad at Jamie & they all tell me I should
only do what the prosecutor & Mr. Carr tell me to do. But I believe you should
know that some of my statements to the police were not all true.
On the day that this all happened I was pretty shook up because my mom
had just been shot & because there were so many people asking me too many
questions.

It is difficult to imagine a more poignant circumstance, and one clearly disclosing her
mental state.
2) The second circumstantial guarantee of trustworthiness is even more compelling, and
overrides almost all the others. This letter was written by a 19 year old girl who was only 14 and

present when Jaimi Charboneau killed her mother. Her mother! She states about writing the
letter that "None of this is easy for me because I loved mom. She was my best friend and I feel
lost and alone without her." She is, presumably, writing to clear up the truth about someone who
killed the dearest person on earth to her. This is another huge circumstantial guarantee of
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trustworthiness. It would seem extraordinarily unlikely that anyone in Tira's position would
write a letter such as this unless it was true. She did not suddenly come to hate her mother, or
develop some affinity for Charboneau. This is the polar opposite of the usual (suspicious) case,
in which someone already in prison tries to take the blame for someone else, so that one might
go free. Or a case where a witness, after much reflection, or under duress from other sources, or
in order to "win favor" in the face of shifting post-trial alliances, decides to recant their
testimony. This is the opposite. These revelations would earn her the scorn of her family, with no
apparent benefit to her except to declare the truth and lift a great burden from her own
conscience. These revelations would also earn her ridicule and contempt from law enforcementthe very people that put her mother's killer in prison. What possible motive could she have to
help him? None is apparent. These first two circumstantial guarantees of trustworthiness provide
all that is needed, in and of themselves, to meet the foundational requirements of Rule 804(b )(3 ).
But there are more.
3) The third circumstantial guarantee of trustworthiness is found in what Tira is trying to
accomplish. Tira Arbaugh makes no effort or attempt to obtain anything on behalf of herself or
Charboneau. She does not draw conclusions. She does not say Charboneau is wrongly
imprisoned or that he is innocent or that he deserves to go free; she does not even claim, as she

might if her motives lay elsewhere, that Charboneau did not shoot her mother. She does not
overreach. For example,

if she had a motive to falsify, as long as she is willing to state that

Tiffnie had a rifle, and was shooting it on the morning of the murder, she likely would have
claimed that Tiffnie hit someone or something, or that something else occurred as a result of that
gunfire. She does not do that. She does not try to make any outlandish claims that are easily
disproved. She sticks to the facts and the truth as she sees it. She leaves a lot of evidence intact.

Decision on Motion for Summary Judgment

14
536 of 686

The fact that she sticks within the confines of telling the truth as she sees it is noteworthy.
In a situation like this, the hearsay rule is designed to prohibit claims which should generate
skepticism. As McCormick further observed "The exception has often been stated as requiring
that there have been no motive to falsify. This is too sweeping, and the limitation can probably
be best understood merely as a qualification that even though a statement must be against interest
in one respect, if it appears that declarant had some motive, whether of self-interest or otherwise,
which was likely to lead to misrepresentation of the facts, the statement should be excluded."

McCormick on Evidence,

5th

Edition, Vol.2, at 330.

Tira closes her letter to Judge Becker by saying that she talked to someone (Pinto
Bennett), and that he convinced her to write to the judge. 8 Near the end of the letter she writes:
"Mr. Becker, I am 19 years old now & I need to tell you the truth about these things." That, pure
and simple, appears to be her motive.
4) The fourth circumstantial guarantee of trustworthiness is that there is no evidence of
"tailoring" in Tira's letter. It appears to be rather spontaneous, in the sense that "this has been
bothering me, I talked to someone about it and I decided to write you." The opposite
circumstance, and one that would generate skepticism, would occur where a witness or interested
person or party would obtain transcripts or notes of trial testimony, or interview witnesses and
review the facts, and try to fit a story or claim of a "new witness" or "new evidence" into gaps or
holes in the testimony, all done in some transparent attempt to achieve an evident goal. There is
no evidence of that here. Her letter seems to be a general step by step approach to things that
disturb her. Certainly, the letter contradicts other evidence, even some of her own testimony, but
it does so without any evidence of contrivance or consideration of other details. She just says
"this is true, this isn't."
8

She notes early in the letter she is not sure she should even be writing the judge about this.
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Of equal significance is that Tira makes no claims out of some sense of self-importance,
or out of any attempt to thrust herself into the limelight with some astounding new "revelation."
Instead it is obvious she does not want to bring these things up and knows doing so will cause
difficulty. In fact, it is self-evident that one of the reasons Charboneau was never aware of this
letter, or the precise details in it, is because Tira must not have ever made these assertions widely
known. 9 This, of course, makes concealment of the letter all the more egregious, but also more
valuable, both to Charboneau and those that would conceal it.
5) The fifth circumstantial guarantee of trustworthiness is that, although there is no
evidence of"tailoring," some of her assertions in the letter might conveniently fit the truth. That
is, unless there was some suggestion in the letter, or elsewhere, that Tira was being very careful
to fit precise falsehoods into her letter, it would seem very coincidental that some of what she
asserts just might fit the truth. The Court will address this more in depth in the final section of
this decision. However, the Court will review a couple examples here.
(a) In her letter Tira describes an "additional statement," where she says Officer
Larry Webb came by a few days after her original statement, and she wrote out another statement
saying 6 or 8 shots were fired while she and Tiffi were in the house changing clothes. Her
original hand-written statement to the police fails to mention any second round of shots. See
Affidavit of John Lynn in Support of Petitioners Motion for Summary Judgment, Exhibit M.
Additionally in the deposition of Larry Webb taken June 16, 2014, Mr. Webb admits that at page
2 of her statement, it appears to come to an end, and then at page 3 of the statement it "looks as
though she'd stopped her statement and then added that later". He further admits that it looks like
It is self-evident that Tira never made these disclosures public enough, or came forward "enough," prior to her
death in 1998 or else someone would have preserved her testimony, or obtained it prior to or during one of the
earlier post-conviction relief cases. The Court realizes that this "not coming forward" cuts both ways. It could be
argued she did not want to come forward for all the reasons the Court infers, or, on the other hand, because her
claims were patently false.

9
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she had completed her statement on page 2, put an "X" there so that no one could add anything
to it, and that page 3 was added later ... "because something came up, and she forgot to write that
in, or something, and we just had her write it on that there." See Affidavit of John Lynn in
Support of Petitioners Motion for Summary Judgment, Exhibit B at 59-60.
Tira claims in her letter that what she put in that added statement was not true. In fact,
page 3 is a totally separate stand-alone page. It is undated. All page 3 says is: "While we were
dressing we heard about 8 more shots." The Court has attached her statement to this decision so
the reader can draw their own conclusions. See Affidavit of John Lynn in Support of Petitioners
Motion for Summary Judgment, Exhibit M. A copy is also attached as Exhibit B to this decision.
The point of all this is that unless Tira Arbaugh made a very calculated and precise
decision on what points of evidence to attack in order to make a false claim, she picked one out
of hundreds of possibilities that lends itself superbly to her attack. She claimed the additional
part of her statement (page 3) came later. Larry Webb seems to concede that is true. Although
the Court will return to this evidence in its overall analysis, it must be noted here that whether
there was a second round of shots is probably the most critical evidence in the case on the
question of first degree murder. There were only two people that could have heard those shots.
The Court considers this point of Tira Arbaugh's letter as a circumstantial guarantee of
trustworthiness, because of what she claims about the written statement in her letter, and how her
claim is entirely consistent with her actual written statement. A review of page 3 of her written
statement, even without her testimony or that of Larry Webb, suggests it was made at a different
time than the rest of her statement. Both sides have reached the conclusion that she "left
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something out." This raises the question whether it was left out inadvertently, or added later
because, as Tira contends in her letter, it was not true. 10
(b) Another example of where a particular assertion ofTira's is either a coldly
and precisely calculated falsehood, or might conveniently fit the truth, is where she claims
Tiffnie had a rifle behind the sheep wagon. Tiffnie herself told Sheriff Elza Hall she had a rifle.
Elza Hall wrote in his probable cause statement on July 2, 1989 that Tira had a rifle. See
Affidavit of John Lynn in Support of Petitioners Motion for Summary Judgment, Exhibit R.
Apparently, a week or so later, the .22 pistol was turned over to the sheriff as the weapon Tira
had at the time.

11

Is that an astounding coincidence that Tira's letter matches some other bit of

evidence? Or is it just a mistake by Tiffnie and/or the sheriff?
There are more of these, but they are best left to the overall considerations later in this
decision. The long and short of this evidence analysis is to demonstrate that certain things
asserted by Tira in her letter actually match up with other evidence.
6) The sixth circumstantial guarantee of trustworthiness is that the letter appears to be
the product of a rational mind. The letter is handwritten. It is neat and consistent. She took her
time to write it. It flows. It makes sense. Her memory of things appears to be very sharp. There is
no indication that she wrote this letter in a drunken or pill-induced rage, where one might
question the mental state of the writer. In addition, it is clear simply from the allegations made in
Charboneau's 2002 post-conviction petition, that Tira was making some similar disclosures to
other people at various times. In other words, she was willing to repeat these same claims to
others from time to time. That, along with the tone and quality of the letter, suggest she thought

'° It is not a question for the Court, now at least, to determine whether Tira's letter is true, or whether the assertions
in this "add-on" statement were true.
11 This is the .22 pistol that was apparently Exhibit 64 at the trial, and later turned up in the courthouse attic, and was
still later, just recently, discovered in the Jerome County Sheri ff' s possess ion.
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about these issues from time to time, but was not comfortable holding inside what she believed
was not true. That is precisely what the letter reflects.
7) The seventh circumstantial guarantee of trustworthiness is that Tira invites inquiry.
Aside from giving the judge her phone number, and suggesting he call her at her grandpa's
house, she asks the judge to talk to her grandpa. She says he is a good man and that if he is
doing anything wrong it is only because he is so mad at Jaimi for what happened to her mom.
Tira names people that were present "when Mr. Haws told Uncle Jimmy and grandpa and all of
us to get rid of mom's rifle." She does this, it appears, because she wants the judge, or someone,
to check with these people and dig out the truth. She tries to delineate exactly where she claims

Calamity Jane got buried.
8) The eighth reason that the letter carries circumstantial guarantees of trustworthiness is
that she names people. It seems unlikely that someone intent on presenting false information
under these circumstances would invite further inquiry or specifically delineate who did what.
Instead, there would be claims similar to "someone, a police officer, I don't know who, told me
to do x, y, or z." Tira does no such thing. She states flatly that "Driesal" told her to only say
certain things so that her statement would not be confusing, and to write down a specific time
that she woke up. She asserts she told Driesal that Tiff had told her that "mom had taken
Calamity Jane with her when she went outside to help Jamie with the horses." Arbaugh Letter at
p.4-5. She says Driesal told her "he would make a note of it but he told me it wasn't necessary
to state every little thing in my statement." Id at 5. She says exactly the same thing about Larry
Webb-he had me write that down even though I knew it was not true. She does not flinch in
asserting what her sister did and did not do. She says "we" told Dwane Brown and officer Orval
about things in the crawl space. She writes that there was one other thing that bothered her, and
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that (by name) Mr. Haws, the prosecutor on the case, had told us to get rid of mom's Calamity
Jane rifle, and then she names all the people he said it to, who carried out the act of disposing of
the rifle, and when and where they got rid of it.
Someone willing to do those things, to invite inquiry, and to name names in a case like
this, is either very naive and very stupid, or firmly committed to the truth. She is obviously
willing to pick a fight even with people in law eriforcement and face everyone that says the truth
lies elsewhere.
(9) The ninth circumstantial guarantee of trustworthiness is rather coincidental, and
might mean different things to different people. Tira Arbaugh, whether she knew it or not, bit off
quite a chunk in asserting that Marc Haws, the lead prosecuting attorney assigned to a death
penalty case, told her and her family to get rid of a gun that Tira believes her mom had with her
at the time of her murder. She made that claim in writing in 1989. It would be hard to convince
anyone of the truth of such a claim under the best of circumstances. Tira could not have known
when she wrote that letter that many years later, that same type of claim would be asserted in
another death penalty case against the same attorney. See, Paradis v. Arave, 130 F.3d 385 (9th
Cir.1997).

12

Originally, Donald Paradis and Thomas Gibson were convicted of murder and

sentenced to death. Marc Haws was the prosecutor. The 9th Circuit determined that his notes of
the medical examiner's opinions regarding the time and location of the victim's death were
subject to disclosure under Brady v. Maryland Paradis v. Arave, 240 F.3d 1169 (9th Cir. 2001).
Both men were freed from prison.

12 In November 1997, the 9th Circuit Ct. of Appeals reversed in part the district court's dismissal of Paradis' second
federal petition for writ of habeas corpus, and remanded the case for an evidentiary hearing on his claims that the
prosecution breached its duties under Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, IO L.Ed.2d 215 ( 1963), by
failing to disclose several sets of notes taken by prosecutor Marc Haws. Paradis v. Arave, 130 F.3d 385 (9th
Cir.1997).
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In one more astounding bit of coincidence, Marc Haws name appears in Exhibit 4, a
document the Court found to have "extraordinary significance" in determining that the Idaho
Dept. of Corrections had intentionally kept the Tira Arbaugh letter from Charboneau for many
years. The text of Exhibit 4 is set forth on page 13 of the Charboneau Findings of Fact and
Conclusions of Law filed herein April 14, 2014, and the Court's conclusions regarding Mr. Haws
appear at pg. 29. Reasonable minds might differ on the weight to be accorded these
coincidences, particularly if they are considered in isolation. However, this ninth (arguable)
circumstantial guarantee of trustworthiness combines with the tenth circumstantial guarantee of
trustworthiness.
I 0) The tenth and final circumstantial guarantee of trustworthiness comes from the value
accorded the Arbaugh letter by those who intentionally concealed it from Charboneau. Quite
simply, if it had no value, if the information contained in it was gibberish, or easily disproved, or
constituted no threat to the "overwhelming evidence" of Charboneau's guilt, there was no reason
to conceal it. But this letter has had quite the opposite effect on those who concealed it. People
have undoubtedly risked their careers, if not criminal prosecution, by keeping this letter
concealed. A suspicious person might conclude that the Arbaugh letter was concealed at some
risk to others because everything in it is true, and the whole prosecution is a house of cards that
cannot withstand the least bit of scrutiny. The Court's inference here, when combining the last
two "circumstantial guarantees of trustworthiness," is that the Arbaugh letter was concealed
precisely because it does have destructive value to those who know the ins and outs and possible
weaknesses of Charboneau's murder case.
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State's arguments regarding trushvorthiness.
In response to the arguments that the Arbaugh letter exhibits circumstantial guarantees of
trustworthiness, the state has provided the affidavits of Ken Boals, Joel Aman, Frederick (Pinto)
Bennett, and Betsy Charboneau. The Court takes the Bennett affidavit( s), overall, as
confirmation that somewhere, sometime in Bruneau, Idaho he had a conversation with Tira
Arbaugh and told her that if she had something important to say she should say it to someone
important. The Court finds nothing in Betsy's affidavit of significant relevance. Though some of
the affidavits provided by these two conflict with other purported affidavits, the Court cannot
make any finding that they impact the trustworthiness of the Arbaugh letter.
The affidavits of Ken Boals and Joel Aman relate directly to where Tira Arbaugh was
when she wrote her letter and whether she is accurate in describing events ongoing around her,
including her contact with Pinto Bennett. In her letter, she wrote what amounts to a postscript
stating "I am in Bruneau, Idaho for a cowboy benefit and street dance where Pinto Bennett's
band is providing the music." She describes how her family knew Pinto and says: " ... he is the
one that convinced me to write you." She provides her phone number in the letter at her
grandpa's, and says she will be back in Jerome early next week.
Tira dated her letter just beneath her signature, where she wrote September 6, 1989. We
know from the postmark on the letter that it was postmarked in Bruneau on September 7, 1989. It
appears from Pinto Bennett's affidavits and deposition that his band was playing in and around
that area of Idaho in that period of time.
The affidavits of Boals and Aman establish that there was a cowboy dance and rodeo in
Bruneau, but that they were not scheduled until the weekend of Sept 16 and 17 in 1989.
Somewhere, the Court believes there is an affidavit of Tom Berry indicating Pinto Bennett's
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band played at that function. The issue is whether the fact the rodeo and dance appear to be
scheduled 10 days ajier the letter is mailed is significant. The Court notes her letter does not say
that she is attending the dance that day; it says she is "in Bruneau, Idaho for a cowboy benefit
and street dance where Pinto Bennett's band is providing the music." It is difficult to know what
to make of this. Is she in Bruneau 10 days early? Is it rational to conclude she would falsely
claim why she was in Bruneau just to provide some sort of legitimate sounding explanation when
she needed none? It is clear the letter was mailed from Bruneau. Did she get there a weekend too
early? Did she talk to Pinto Bennett somewhere else? Or in Bruneau? Was he there a week early
too? The Court cannot conclude that statements in her letter about why she was in Bruneau, or
when she talked to Pinto Bennet, provide a sufficient reason to negate or destroy any of the other
circumstantial guarantees of trustworthiness the letter exhibits.
Overall, one would be hard pressed to find a more worthy example of an exhibit carrying
more circumstantial guarantees of trustworthiness than the Tira Arbaugh letter. Now is not the
time to decide whether the assertions in the letter are true or not. The Court's conclusion is that
the Arbaugh letter meets all of the requirements for admissibility pursuant to IRE 804(b)(3).

Forfeiture by wrongdoing:
IRE 804(b)(5) provides:
Forfeiture by Wrongdoing. A statement offered against a party that has engaged
or acquiesced in wrongdoing that was intended to, and did, procure the
unavailability of the declarant as a witness.

Charboneau argues next that the letter is admissible pursuant to this exception of the
hearsay rule. If the rule provided simply that a statement met the hearsay exception because it
was offered against a party that has engaged or acquiesced in wrongdoing, the Court might be
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inclined to agree. 13 However, there is no evidence that suggests the state "procured" Tira
Arbaugh's unavailability. Tira died in 1998 from a severe asthma attack. Her "unavailability" is
one of the factors under the Rules of Evidence that make her statement admissible without Tira
being available for cross-examination.
The Court cannot conclude the Arbaugh letter is admissible under this exception to the
hearsay rule.
The "catch-all" exception to the hearsay rule.

Idaho Rule of Evidence 804(b )( 6) provides:

Other Exceptions. A statement not specifically covered by any of the foregoing
exceptions but having equivalent circumstantial guarantees of trustworthiness, if
the court determines that (A) the statement is offered as evidence of a material
fact; (B) the statement is more probative on the point for which it is offered than
any other evidence which the proponent can procure through reasonable efforts;
and (C) the general purposes of these rules and the interests of justice will best be
served by admission of the statement into evidence. However, a statement may
not be admitted under this exception unless the proponent of it makes known to
the adverse party sufficiently in advance of the trial or hearing to provide the
adverse party with a fair opportunity to prepare to meet it, the party's intention to
offer the statement and the particulars of it, including the name and address of the
declarant.
Charboneau also offers the Tira Arbaugh letter into evidence under this third exception to
the hearsay rule, arguing that the letter meets all of the requirements of IRE 804(b )( 6). Although
there are some differences between this provision of the Idaho Rules of Evidence, and IRE
804(b )(3 ), the primary difference is that under this subsection, there need be no showing that the
statement subjects the declarant to civil or criminal liability. Under this rule, the primary
determination is whether there are "equivalent circumstantial guarantees of trustworthiness."
"Equivalent" here means such similar guarantees of trustworthiness as are contained in the other
exceptions to the hearsay rules.
13 The state would still have the argument, even then, that the people that engaged in wrongdoing or cover-up were
agents of IDOC, as opposed to agents of the prosecution, and therefore one arm of the state should not be held
responsible for what the other arm of the state did.
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The Court has already exhaustively examined the guarantees of trustworthiness contained
in the Arbaugh letter. The Court concludes that they apply with equal force to this exception of
the hearsay rule. The Court further determines that the Arbaugh letter meets the requirements of
subsections (A), (B), and (C) of this provision of the evidence rules. The Arbaugh letter is
admissible pursuant to this subsection as well as IRE 804(b )(3).

ADMISSIBILITY OF THE LARRY GOLD AFFIDAVIT
The Larry Gold affidavit is attached as Exhibit C to John Lynn's Affidavit. It is dated
November 13, 2001. Tira Arbaugh had passed away by then, in 1998. The contents of this
affidavit are described in more detail at pg. 5 and footnote 5 of this decision. A copy is attached
to this decision as Exhibit C. This affidavit was one of the documents in the packet handed to
Charboneau by Hiskett in March of 2011. It was received in evidence at hearing on October 16
and 17, 2013, as Exhibit 8. There seems to be no dispute that it had not been made public before
that. No one seems to know when it was prepared, or for what purpose, how it came to be in the
packet delivered to Charboneau in 2011, or where it was between 2001 and 2011. Larry Gold is
also deceased. At least two people, Mito Alonzo and Gold's wife Deborah, have verified his
signature.
Previously, the Court was under the impression that this Gold Affidavit had surfaced
elsewhere, in other proceedings, and invited counsel to address this issue further. If it did surface
somewhere besides the packet delivered to Charboneau in March of 2011, the state has been
unable to point to where and when that was. Charboneau asserts that he testified at an earlier
hearing that the first time he had seen that document was in March of 2011. The Court will
revise its earlier finding at pg. 11, para. 7 of Charboneau Findings of Fact and Conclusions of
Law filed April 14, 2014, to include this affidavit of Larry Gold (Exhibit 8 at that hearing) as one
Decision on Motion for Summary Judgment

25
547 of 686

of the exhibits Charboneau had never seen before. 14 A reasonable inference would be that this
Gold affidavit was concealed from Charboneau along with the other documents in the packet.
This affidavit of Larry Gold is at least double, if not triple, hearsay. Gold, as the deceased
declarant ( 1), is reciting the substance of a conversation he had with Mito Alonzo (2), in which
Alonzo describes the contents of a document (3). It is no small coincidence that Alonzo describes
the Tira Arbaugh letter perfectly to Larry Gold. It is also noteworthy that Gold seems to recall
this conversation he had with Alonzo (that occurred 12 years earlier) in incredible detail. How or
why Gold could do that is not answered in the record. Alonzo himself does not recall this
conversation. The current issue is whether this affidavit is admissible into evidence, and if so, for
what purposes.
As a preliminary matter, the state argues that Mito Alonzo denies having this
conversation with Larry Gold. Mito Alonzo had his deposition taken in September of 2013. As
Gold's affidavit recites, Mito Alonzo was his chief deputy for a time. Alonzo's deposition (pg. 7)
indicates that he was undersheriff from the first part of 1989 until June of 1992. Affidavit of
Ken Jorgenson filed October 15, 2014, Exhibit C, p.7. Mr. Alonzo was interviewed in a taperecorded interview by one Tina Venable in June of 2005. Id at 21. Mr. Alonzo did not remember
that interview. Id. It is obvious that after reading a transcript of the interview Alonzo recalls
details of the Charboneau case, but he does not recall ever discussing a letter written by Tira
Arbaugh, although he says it's possible. Id at 35. He is shown Gold's affidavit at the deposition
and reads where it says he saw this letter, and Alonzo says he "does not recall that part at all." Id

14 Another matter involving the Gold affidavit, which the state has not raised, is any argument as to its form. There
is evidence in the record that Larry Gold was trained as a police officer in California, where they do allow, and have
for years, a certification under penalty of perjury without appearing before a notary. That is what this is. Idaho law
now provides for the same thing. Idaho Code§ 9-1406 was amended to allow certifications or declarations similar to
Gold's in 2013. One can argue that this change in law is substantive or procedural, or whether the legislature
intended to give the statute retroactive effect. The new statute says "Whenever ... " The Court expresses no opinion
on the form, because the issue has not been raised or addressed or briefed by the parties.
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at 39. In his opinion, Larry Gold never lied to him. Id at 41. Alonzo supported him for sheriff. Id
at 51. He says that if I knew anything about a letter like that, it was "talk in the building." Id at
41.
The Court finds that if Mito Alonzo ever had the conversation with Sheriff Larry Gold
"in the fall of 1989" described in Gold's affidavit, he does not remember it. At the time of his
deposition in September 2013, he did not even recall, until prompted, the tape-recorded interview
with Tina Venable in 2005. The Court discounts his opinion as to the likelihood of ever having
this conversation in 1989 with Larry Gold. Far more curious, however, is how Larry Gold recalls
a conversation with Alonzo "in the fall of 1989" in such precise detail in 200 I, why Gold put it
in an affidavit form, and why/how it disappeared until 2011.
The next issue is whether the letter contains inadmissible hearsay, and/or whether it is
admissible under the same "catch-all" exception to the hearsay rules that applied to the Arbaugh
letter. The first question here is whether the affidavit is hearsay at all. The Court invited the
parties to conduct a detailed analysis of this issue. The Court also provided the parties a detailed
example of a circumstance where a statement might not be considered hearsay because it is not
offered to prove the truth of the matter asserted, but is offered for another purpose. 15 No party
has provided authority on point. Gold's affidavit is not being offered Jo show or prove the
contents of the letter. The letter is in evidence. Instead, the statement is being offered Jo prove
Mita Alonzo had very detailed knowledge of the contents of that letter, and when he knew about
it. Like the Court's example in footnote 4, the Court concludes Larry Gold's affidavit may be

admitted for this purpose.

15

See footnote 4 on pg. 7 of Order Following Summary Judgment Hearing filed in September 2014.
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u
SIGNIFICANCE OF THE EVIDENCE ON POST-CONVICTION RELIEF

The next issue is what significance Mito Alonzo's knowledge of the contents of the letter
at a certain point in time would have, if any. It is one thing if the prosecution fails to disclose
exculpatory evidence. It is quite another if different agents of the state (IDOC, for example)
come along years later and conceal, or continue to conceal, exculpatory evidence. Can the
prosecution be held responsible for failing to disclose under such circumstances? Perhaps.
The significance of the affidavit to the Court is this; Mito Alonzo and Larry Gold were
the sheriff and the undersheriff in Jerome, Idaho in 1989, when by Gold's own affidavit they
came by information allegedly in the hands of Cheryl Watts, the Clerk of the Court in Jerome
County. Alonzo seems to know very detailed information about this letter. That knowledge
places important (perhaps exculpatory) if'!fhrmation into the knowledge of the local police at a
critical time. The police know how to seize and obtain valuable evidence. Apparently they did

not do so.
Of course, the Court recognizes that there is a big difference between knowing or hearing
of exculpatory evidence, and having possession of it. Even if Alonzo and Gold simply knew of
it, they could hardly be expected to grasp its complete significance, or tum it over to the
defense. 16 Here, on a summary judgment, is where the Court gets to draw reasonable inferences
and come to its own conclusions if the facts are uncontested, which they are. Mito Alonzo, in his
deposition, says that if he knew about the Arbaugh letter, it was because it was "talk in the
building." 17 Again, relying on the Gold affidavit, Alonzo's information and knowledge about the

In reading through piles of exhibits in these proceedings, including depositions and documents introduced in the
hearings involving IDOC's concealment of the Arbaugh letter (including other affidavits of Larry Gold submitted in
post-conviction proceedings), one of the clear conclusions anyone would come to is that Sheriff Larry Gold thought
the Charboneau trial was not on the up-and-up, and that he was actively trying to help Charboneau for a period of
years.
17 As will appear later, this is not the only time there is alleged to be ''talk in the building" on critical points.
16
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u
letter's contents seems to be far more detailed than simply "talk in the building." However, the
inference the Court draws from this is that if Alonzo and Gold knew or heard about this letter,
others did as well, including agents of the prosecuting attorney. Marc Haws name appears in

Exhibit 4 which is hand written and authored by Duane Shedd. Shedd is an IDOC employee in
Orofino, Idaho with no connection whatsoever to Jerome County, or the Charboneau case. There
is no conceivable reason for Shedd to know anything about Charboneau or his case, except that
Charboneau is one of the prisoners Shedd supervises. In Exhibit 4, which Shedd wrote, he states
that he is to monitor Charboneu's mail for a letter from Larry Gold, and look for any documents
with the name Tira Arbaugh, and to confiscate any such documents without notifying
Charboneau. If such a letter was found, he wrote that he was to notify Tim McNeese, (a deputy
attorney general), or Mark Haws. See Evidentiary Hearing held 10/16/2013-10/17/2013,
Exhibit 4.
Haws's name also appears on Exhibit 7. See Ev. Hr'g., Exhibit 7. Cheryl Watts's name
appears on Exhibit 5, which asserts that she received the Arbaugh letter on September 11, 1989.
See Ev. Hr'g., Exhibit 7. Exhibit 5 bears a forged signature of Orville Balzer, another Jerome
County officer, and the Court found that Shedd also authored this document. One wonders how
and why the names Haws and Watts keep surfacing in connection with this letter, especially in
letters written by Shedd, an IDOC employee in Orofino who, ordinarily, would know nothing of
the Jerome County employees or the prosecution of Charboneau. These facts go far beyond mere

coincidence. Shedd was fed these names by someone else. He clearly and most assuredly did not
act alone, or on his own. Why would he care? The inference from all the evidence is that the
Arbaugh letter was known about in Jerome County by those in law enforcement commencing
soon after delivery to the Jerome County Courthouse in 1989, and it was seized or confiscated or
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hidden from Charboneau by unknown persons from that time. The conclusion this leads to is that
Shedd was given a mission by Mark Haws or someone in law enforcement with an interest in the
Charboneau case sometime after that, and Shedd looked for and seized the Arbaugh letter, and
kept it from Charboneau. This conclusion is no stretch of the evidence by the Court. This is no
more than what Exhibit 4 to the Evidentiary Hearing says, in Shedd's own writing. It would be a
fair inference to conclude the letter was concealed by those with a connection to law
enforcement after 1989, but it is not possible to say when that commenced.
MOTION TO STRIKE
Previously, the parties briefed and argued Charboneau's Motion for Summary Judgment
on Sept. 19, 2014. Afterward, the Court determined, as noted above, that further proceedings
were necessary in order to determine if Charboneau would be entitled to a new trial. The Court
entered an Order Following Summary Judgment on September 29, 2014. The state was given
additional time to reply to matters raised in Charboneau's Reply Brief, and the briefing schedule
was revised. Charboneau filed Petitioner's Memorandum Following Summary Judgment hearing
dated October 30. Due to ongoing discovery and disclosures, Charboneau also filed a Second
Supplemental Affidavit dated October 31, 2014, and a Third Supplemental Affidavit dated
November 17, 2014, along with a another Reply Brief dated November 17. The state also filed a
Reply Brief on November I 7, and moved to strike Charboneau's Supplemental Affidavit and
Reply Brief, contending they had interjected new material into the ongoing summary judgment
proceedings. Due to the filing of affidavits outside of the rules, the Court held a telephone
conference hearing with counsel on December 1, 2014, which resulted in a Procedural Order
dated December 2, 2014.
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In dealing with the Motion to Strike, Charboneau's arguments concerning whether the
prosecution was able to take advantage of a weakened defense, and elicit "coached" testimony
concerning the number of shots fired on the second round of shots will not be stricken. This is
not "prior bad acts." That is primarily argument based on the trial record. Similarly, the Court
will consider arguments based on the evidence in the trial record as to the number of shots fired,
number of shells found, number of shells in the gun, etc. These, again, are arguments based on
evidence contained in the trial record. The Court will likewise consider arguments as to what the
prior testimony shows regarding the distance the gun was fired from the victim, etc., as both
sides have responded to that issue.
The Court cannot find that arguments of non-disclosure of a recorded interview,
fingerprint disclosure, or polygraph results carry any weight. The state has shown those were
disclosed to the defense pre-trial. The .22 pistol, identified as trial exhibit 64, has evidently
turned up in strange places, out of the control of the clerk of the court on more than one
occasion. The Court agrees it is an undisputed fact that it was found in the courthouse attic years
ago, but beyond that, the Court would agree with both parties that it is irrelevant to current
proceedings. 18
There is other evidence raised and discussed in the late briefing and affidavits, including
a photograph of the victim's shirt, and a box of bullets and related writings in the possession of
the Attorney General. Charboneau withdrew these issues from present consideration by the Court
in its Final Reply to the State's Motion to Strike, and they will, therefore, not be considered.

18 In saying this, the Court does not mean to intimate that the testimony regarding this pistol on the day of the
murder is not important, or who had it when is not important. The pistol itself does not seem to be the subject of
forensic analysis.
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APPLICABLE SUMMARY JUDGMENT STANDARDS

"Ordinarily, on a Motion for Summary Judgment, the non-moving party is entitled to
have all facts construed in their favor and the Court is to draw all reasonable inferences from the
facts in favor of the non-moving party. Hill v. Hill, 140 Idaho 812,813, 102 P.3d 1131, 1132
(2004). Summary judgment is denied if reasonable persons could reach differing conclusions or
draw conflicting inferences from the evidence. Id. If no disputed issues of material fact exist,
then only a question oflaw remains. lnfanger v. City ofSalmon, 137 Idaho 45, 47, 44 P.3d 1100,
1102 (2002). Camp Easton Forever, Inc. v. Inland Nw. Council of Boy Scouts ofAmerica, 156
Idaho 893, 332 P.3d 805, 809 (2014).
However, where an action will be tried before the court without a jury "[t]he trial judge is
not constrained to draw inferences in favor of the non-moving party, but rather the judge is free
to arrive at the most probable inferences to be drawn from the uncontroverted evidentiary facts,
despite the possibility of conflicting inferences." Vreeken. 148 Idaho at 101,218 P.3d at 1162."
Quemada v. Arizmendez, 153 Idaho 609, 288 P.3d 826 (2012).
The Court advised the parties in its last Procedural Order that if there were any disputed
issues of material fact following submission of briefs on January 7, 2015, either party was free to
request a hearing. Neither party did. There are no disputed issues of material fact that need
resolution, and the Court is free to draw its own inferences from the facts.

THE EFFECT OF WITHHELD EVIDENCE

"Under Brady, the prosecution has a constitutional obligation to disclose exculpatory
evidence to a criminal defendant if it is "material" either to guilt or to punishment. Brady, 373
U.S. at 87, 83 S.Ct. 1194. This obligation extends to impeachment evidence, United States v.
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Bagley, 473 U.S. 667,676, 105 S.Ct. 3375, 87 L.Ed.2d 481 (1985), and to evidence that was not
requested by the defense, id. at 682, 105 S.Ct. 3375. See also United States v. Agurs, 427 U.S.
97, 107-10, 96 S.Ct. 2392, 49 L.Ed.2d 342 (1976). Evidence is material if"there is a reasonable
probability that, had the evidence been disclosed to the defense, the result of the proceeding
would have been different. A 'reasonable probability' is a probability sufficient to undermine
confidence in the outcome." Bagley, 473 U.S. at 682, 105 S.Ct. 3375; see also Kyles v. Whitley,
514 U.S. 419,434, 115 S.Ct. 1555, 131 L.Ed.2d 490 (1995); United States v. Kennedy, 890 F.2d
1056, 1058-59 (9th Cir.1989). The final determination of materiality is based on the "suppressed
evidence considered collectively, not item by item." Kyles, 514 U.S. at 436-37, 115 S.Ct. 1555."
Paradis v. Arave, 240 F.3d 1169, 1176 (9th Cir. 2001).
"Due process does require all material exculpatory evidence known to the State or in its
possession be disclosed to the defendant. Brady v. Maryland, 373 U.S. 83, 87 (1963); Dunlap v.
State, 141 Idaho 50, 64, 106 P.3d 376,390 (2004). "There are three essential components of a
true Brady violation: the evidence at issue must be favorable to the accused, either because it is
exculpatory, or because it is impeaching; that evidence must have been suppressed by the State,
either willfully or inadvertently; and prejudice must have ensued." Dunlap, 141 Idaho at 64, 106
P.3d at 390 (quoting Strickler v. Greene, 527 U.S. 263, 281-82 (1999))."
Wally Kay Schultz v. Idaho, 155 Idaho 877 (Ct.App. 2013).
The Court has found or concluded that "the State" (in broad terms) has had a hand in the
suppression of the Arbaugh letter. This comes about in either of two ways. One way is to
construe "the State" in broad terms, which would include both the prosecution and the Idaho
Dept. of Corrections as fellow state actors, and would hold law enforcement and the prosecution
jointly responsible for the actual willful concealment of the Arbaugh letter by IDOC. The other

Decision on Motion for Summary Judgment

33
555 of 686

way is to conclude that law enforcement, by and through unknown (or identified) persons, acted
in concert with !DOC to suppress and conceal exculpatory information from Charboneau. The
Court has made this finding as well. Prejudice has certainly ensued. Charboneau has been unable
to support his earlier post-conviction claims with necessary proof. Tira Arbaugh passed away.

Larry Gold passed away. Witnesses have scattered. Memories have faded or died. 19 The Court
can say with some confidence that valuable evidence that might have been procurable back in
1989 is no longer available. The Arbaugh letter is undoubtedly exculpatory, as defined above. It
would also be impeaching. This case meets all of the requirements of the Schultz decision.
There is one major difference however, in the decisions above. The federal definition of a
Brady violation indicates a necessary requirement is that there is a reasonable probability that,
had the evidence been disclosed to the defense, the result ofthe proceeding would have been
different. The definition taken from the Idaho case does not incorporate that requirement.
Whether the Idaho courts intended to eliminate that requirement is anyone's guess. The Court
would surmise that requirement has not been eliminated, because even if a Brady violation is
found, there has to be some guidance on what comes next. Accordingly, the Court is presuming
that it must determine whether, if there had been disclosure, "there is a reasonable probability
that the outcome of the proceeding would have been different."
The Court already determined that the letter was written before Charboneau was
resentenced, and that if the letter was timely disclosed in 1989 it most certainly would have
provoked a different outcome of the sentencing proceeding.

20

However, because of the way

19

A great example of this is that Shedd now gets to claim he doesn't remember details like who told him to
confiscate things from Charboneau's mail, or why he wrote out and signed Exhibit 4. Now, instead ofan all-out
(criminal?) investigation or determined effort to find out who might have actively concealed information in a death
penalty case, the passage of time makes it possible to yawn and wonder what happened. Or another example, the
ability to probe deeply into when, where, how and why the 3rd page was added onto Tira's statement about the
second round of shots within 5 years of the trial, versus now, 30 years later.
20 Again, the resentencing did not occur until 1991 or so.
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Idaho requires sentencing on first degree murder, the best the Court could do following a
conviction to a charge of first degree murder, even if it had grave doubts about the fairness of the
trial or verdict, would be to impose a fixed sentence of 10 years, and an indeterminate life
sentence. See LC. § 18-4004. As noted, granting Charboneau a resentencing would have been
easy if that is all that would be required for justice to be served. A resentencing now could fix
prior sentencing issues, but only to a point. Instead the Court must make a harder decision and
determine now whether disclosure of the letter prior to sentencing could have affected the jury's

verdict, or could have led to some different result. This issue is presented because the state gets
to argue that this evidence, the Arbaugh letter, was not produced by Tira until almost 5 years
after the trial, albeit before sentencing. Therefore, the state argues, even if there was post-trial
suppression of exculpatory material, it could not have affected the trial, which means its

disclosure could not have affected the jury's verdict offirst degree murder. As a result, any nondisclosure is immaterial and doesn't matter.
That argument overlooks a very important point. There is quite a difference between the
trial judge's authority to fix, remedy, or allow investigation into matters which occur before
sentencing, and those which occur later. ICR 34 allows a trial judge to grant a new trial in the

interest ojjustice. A motion for new trial based on any ground other than newly discovered
evidence could still be made within 14 days after imposition of sentence. A motion for new trial
based on newly discovered evidence could have been made up to two years after imposition of
sentence, or sometime in 1993. The concealment of this letter had a direct impact on proceedings
that could well have affected the jury's original verdict.
That, of course, is not the question. This Court has every reason to believe that if
presented with this letter back in 1989, when it was written, prior to resentencing, the trial court
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would have evaluated it then as the trial court is directed to do now. The question then is given
this new evidence. is there a reasonable probability that the result of the proceeding would have
been different. A 'reasonable probability' is a probability sufficient to undermine confidence in
the outcome. Finally. the new evidence is considered collectively. not item by item. Paradis,
supra. That is, in the context of this case, if this letter had been timely disclosed, the trial judge
would be looking at the new evidence, perhaps with the benefit of additional sworn testimony
from Tira, as to whether he should grant a new trial in the interests of justice. Would Tira's new
testimony matter, given the weight of the trial evidence and the degree of skepticism courts have
with regard to recanted testimony?
With those standards in mind, this Court will embark upon a brief review of the trial
evidence and testimony to see if Tira's letter is sufficient to undermine confidence in the
outcome.

21

It is extraordinarily important to bear in mind that the verdict, the outcome to be

examined, is the jury's verdict offirst degree murder. Any other verdict but that could be cured
NOW by simply granting Charboneau a resentencing, a remedy the Court has determined he is
entitled to. Along that line, the Court notes that no one, not Tira Arbaugh, not even Charboneau's
present attorneys, contend that Charboneau is innocent. They do not even seriously contend that
he is not guilty of murder, based on the evidence adduced at trial. Nor do they argue that
Charboneau did not shoot Marilyn. What they do argue, however, is that there is or could be a
reasonable doubt as to whether Charboneau is guilty of first degree murder, and that it is only the
verdict of first degree murder that must be re-examined. Further, if the Court is satisfied that the

21

This examination is going to be necessarily abbreviated. The Court has no doubt it could continue for 500 or 1000
pages, micro analyzing every bit of data and evidence. And in this case, sufficient evidence can be found to confirm
or re-confirm any suspicions or pre-conceived notions that exist. This case is a snarl of contradictions and innuendo,
and even the subject of persistent questions from those in law enforcement. In evaluation of the new evidence the
Court attempts to place itself in the shoes of the jury and determine whether there is a reasonable probability that
one or two of them might find that first degree murder was not proven beyond a reasonable doubt.
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new evidence undermines confidence in the outcome, the first degree murder verdict, the only
way the Court is able to grant Charboneau post-conviction relief from the conviction for first
degree murder is by granting a new trial.

Reconsidering some of the evidence.
As noted, the Court has no intention of reconsidering all of the trial evidence. It will,
however, attempt to draw reasonable inferences, as a juror might, from the evidence presented as
well as from the claims made by Tira Arbaugh in her letter. In doing so, it is not the Court's
province to assume that everything in her letter is true, or that everything in her letter is false.
The Court will review it with the view that a juror could, on balance, consider the circumstantial
guarantees of trustworthiness surrounding the letter like the Court did. Additionally, in
conducting that review, the Court would assume, as in all things, that Tira may be right about
some things in the letter and wrong about others.
The state's arguments concerning this review are simple, and by far the strongest
arguments they have regarding the letter. That argument is that the evidence is overwhelming,
and that Tira's letter is contradicted by many other witnesses, and no reasonable juror could be
swayed by what she put in the letter. In other words, they argue that the Arbaugh letter is not
"material." On balance, if one were looking at the trial evidence from the state's perspective
without Tira Arbaugh 's letter, the Court would agree that the evidence certainly provides proof

beyond a reasonable doubt as to the question of first degree murder. The picture that emerges
from the trial evidence is that Charboneau, just days before the murder, was a jealous or angry
man hell-bent on murder. See Supplemental Brief in Opposition to Petitioner's Motion for
Summary Judgment dated October 15, 2014 p. 7-11. Neither Tira nor anyone else takes issue
with that evidence. But, as defense attorneys are fond of pointing out, there are all these
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troublesome details.

As the Supreme Court observed: "The relationship between Jaimi and

Marilyn was stormy. There is evidence that Jaimi physically abused Marilyn. In August 1983
Marilyn shot Jaimi with a .22 caliber pistol during a dispute. An aggravated battery charge was
filed against Marilyn but was subsequently dismissed on the motion of the prosecuting attorney.
In the spring of 1984 Marilyn filed for divorce. A default judgment was granted on June 13,
1984. There is evidence that Jaimi and Marilyn continued to see each other and were sometimes
intimate after the divorce." State v. Charboneau 116 Idaho 129, 774 P.2d 299 (1989).
The divorce was barely two weeks before the murder. Tira testified that Jaimi and
Marilyn had been together after the divorce and that Marilyn told her she would always love
Jaimi, but knew he was not good for her and she had to quit loving him. Affidavit of Ken
Jorgensen dated September 5, 2014, Exhibit 2-3, Transcript of Preliminary Hearing p.318-319.

22

Tiffnie testified they were seeing each other frequently before they were closing in on the date of
the divorce. Id at 130.
It is not the Court's position here to say what evidence is true or not true. However, to
some degree it is necessary to play devil's advocate, and to see, in retrospect, if a reasonable
juror considering Tira's letter might have doubts about a verdict of first degree murder. That is,
is there some evidence to counter the suggestion that the evidence is overwhelming, or to suggest
that what Tira claims might be true? Is her letter, and/or the claims in it, "material?"
The trial evidence showed or suggested that Jaimi was angry, had raped Marilyn and
burned Marilyn's car in Owyhee County a few short days before the murder, that he purchased
the murder weapon just 3 or 4 days before the murder (June 28), and that he was in the barn
lying in wait for Marilyn when she went out to check on the horses. Tira's letter paints a
completely opposite picture.
22

Hereinafter referred to as Transcript of Preliminary Hearing or Tr. Pre I. Hr'g.
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The Remington and the wrapping paper.
Tira states that Jaimi was in the house the morning of the murder, and she was presented
the Remington rifle as an

gth

grade graduation gift in "a big box wrapped in decorative paper."

The testimony from the store owner Richard Myers is presented as Exhibit CC attached to the
affidavit of John Lynn in Support of Petitioner' Motion for Summary Judgment. Mr. Myers
testified that when Charboneau purchased the rifle he stated he was going to buy a family
member a present. Affidavit of John Lynn in Support of Petitioner Motion for Summary
Judgment, Exhibit CC, p.561. Mr. Myers remembers what he called "birthday wrapping paper"
and that when Charboneau "came back in, he had birthday wrapping paper." Id. Charboneau left
the wrapping paper and the box and came back later and picked them both up. Id at 564.
Would someone intent on murder purchase the murder weapon locally and purchase gift
wrap? Perhaps. Would the victim's daughter claim later that gun was delivered to her on the
morning of the murder by the killer and the victim "in a big box wrapped in decorative paper?"
Was Jaimi at the ranch with Marilyn's knowledge?

It is not clear, but there is some inference in the evidence (besides Tira's letter) that
Charboneau could have been staying out in the barn or tackroom since that Thursday. There is
the argument about what got found (or not) by others besides the police, that might have
indicated someone was living out on the grounds before July 1. Tira refers to this evidence in her
letter at page 6-"that's the stuff we told Dwane Brown and Officer Orvil about back then.
Everybody told me not to say anything about Uncle Jimmy throwing those things away in the
crawl space." Additionally Tira testified that Charboneau could have been out there since
Thursday and she would not have known about it. Tr. Prel. Hr'g p.291.
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And these next things are small items indeed, but at the time these questions were being
posed defense counsel did not have Tira's statement that Jaimi was around the house with
Marilyn's apparent knowledge on the morning of the murder. Tira confirmed ''they found a jar of

peanut butter out there." Id at. 294. Tira testified "they said they found a snowmobile suit out
there." Id at 292. Others apparently took them, because she says "I had to go down and identify
them in Larry's office." Id. She confirms that Larry is Larry Webb. Id at 293. Tira was asked if
she knows "why that snowmobile deal was out there?" She answered "I don't know unless it was
for him to stay warm at night or something." Id. She did not know who took them (two items of
clothing) out there or how many days they were out there. She testified that the Mexicans found
water and a radio out there, and that there were gum wrappers out there and that "he" had set up
crates. Id at 295-296. Then, Tira is asked "When you referred to the reason for taking the
snowmobile suit out, you said to keep him warm? Who did you mean by him? Did you mean
Jaimi?" Tira responded. "Yes, sir." Id at 305.
Asked who moved the crates around, was that Jaimi also? "Yes, sir." Id.
When Tira was asked if Marilyn purchased a hamburger Saturday and whether Marilyn
brought it out to Jaimi, she responded that "She never took it out to Jaimi because it was on our
wood block. And I ate it that night.. ... " Id at 307. Moreover, Tiffnie testified there was a cot out
there with the snowsuit. Id at 115.
An inference here could be made that someone took the snowmobile suit out to Jaimi. It
was identified as Marilyn's. Another inference could be that he was there for more than a short
time, and that according to Tira, other evidence of his stay in the barn was disposed of by others
(not the police) after the murder. On the other hand, the Court acknowledges that this evidence is
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countered by the state's contention and testimony that there was an arrest warrant issued for
Jaimi for kidnapping Marilyn and stealing her car, and that Marilyn called a relative on the
morning of the murder to see if Jaimi had been arrested yet.
Was Marilyn armed when she walked out to the barn at the time of the murder?
The state's theory and trial argument was that Marilyn was unarmed when she went out
to check the horses. All the evidence indicates Marilyn was rarely if ever unarmed. Marilyn
always carried the pistol in her backpack but lately she's been keeping it on the bed. Id at 313
Most of the time she carried it in her car or purse or backpack(ing?). Id at 96. Tiffnie testified
"she always carried a gun." Id at 127.
Supposedly, she was very afraid of Charboneau at the time she left the house to check on
the horses, and there is much evidence to support that theory. So, if he was on the loose, and
angry at her (he had raped her, kidnapped her and burned her car) and her horses were put in a
wrong pasture by someone, not her children, and she was going out alone, she was not the kind
of person to go unarmed. Period. She always carried a gun. She had shot Jaimi before, which
would indicate to most that she would not hesitate to do it again. And yet according to the
testimony, when she went out to check on the horses Marilyn left her loaded .22 pistol in her
purse, in the house where her daughter found it and fired it that a.m. (or one of her daughters
did). Id at 96. Or, alternative testimony evidences she left it on the bedstand where Tira saw it
that morning. Id at 313. Tira in her letter says Marilyn was armed because Tiffnie told her that
"mom had taken Calamity Jane with her when she went outside to help Jaimi with the horses."
Moreover, Charboneau told the first officer right after the shooting, "If I had not shot her, she
would have shot me."
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There is evidence that Marilyn and the children had names for at least two guns, although
Tiffnie denied Marilyn owned another gun with a name. Id at 127. At the trial, Tiffnie denied
that Marilyn even owned a .22 rifle. Aff. of John Lynn, Ex. P. Pinto Bennett confirmed in his
deposition that Marilyn owned a .22 rifle named Calamity Jane and she was very proud of it.
See Affidavit of Kenneth Jorgensen dated October 15, 2014, Ex. B, p. 33-34. Tira confirms in
her letter she told the police about Marilyn having Calamity Jane with her, that the information
went nowhere, and Mark Haws later told several named family members to get rid of it, and they
did. She describes in detail when and how they did it, and who "they" were.

If Tira wanted to make up a story, wouldn't she claim she saw her mother leave the house
with Calamity Jane, rather than put in the letter that Tiffnie had given her that information? Of
course, all this adds some credence to Charboneau's own pretrial testimony that Marilyn had a
gun with her and tried to shoot him. See Affidavit of Kenneth Jorgensen dated March 26, 2013,
Exhibit 6. Some members of a jury could follow and believe Tira's account that Marilyn had a
gun with her, especially in view of the fact her letter was purposely concealed by state agents.
Was that a cover-up to prevent inquiry over whether anyone was instructed to get rid of Calamity
Jane? A juror might think so. IF the same jury was allowed to learn that the same prosecutor
failed to disclose exculpatory evidence in another death penalty case (something Tira Arbaugh

absolutely could never have even suspected) would the same jury hold unerringly to a first
degree murder conviction? 23

This analysis, whether any subsequent juror would be allowed to learn of"prior bad acts" of the same prosecutor
in this case goes far beyond any analysis the Court is willing to engage in here. The Court makes this point because
it is a circumstantial fact that looms large over this case, particularly in view ofsubsequent concealment ofthe feller
under circumstances which point to the same person.

23

Decision on Motion for Summary Judgment

42
564 of 686

Who had which gun and who fired?
Tira also claims in the letter that when they heard shots the first time that Tiffnie
"grabbed my new rifle that mom and Jaimi had just given to me that morning. Tiff gave me one
of mom's .22 pistols ... " and they went out behind the sheep wagon .... "I remember I heard Tiff
shoot the rifle when we were out behind the sheep wagon."

If the jury believed that this happened,

by itself, it might destroy any possibility of a first

degree murder verdict. The arguments that could be made by a defense attorney are endless.
Where did the bullets go? Did some of them strike Marilyn? Could Jaimi have thought Marilyn
was shooting at him? Tira makes no claim that any of this happened, but she does not need to.
And is there evidence to support the possibility that Tiffnie had a rifle? The sheriff Elza Hall put
in his probable cause affidavit, which he signed under oath on the day after the murder, that

Tiffnie told him she had a rifle. Not a pistol, a rifle. Aff. of John Lynn, Ex. R. And Mito Alonzo,
the undersheriff, who was present at the murder scene, told Tina Venable in his 2005 interview,
that there was "talk about the girls daughter might have done some of the shooting or killing."

Id, Ex. L, p. 29. Frankly, in a case like this, a claim that a daughter did some shooting would
seem so farfetched and ludicrous as to not merit a second thought. Of course, Charboneau made
such a claim in his own testimony. See Affid. Of Kenneth Jorgensen dated March 26, 2013, Ex.
7. Tira does not even come close in her letter to making a claim as to what occurred as a result of
the shooting or that Tiffnie shot Marilyn, but this "farfetched" theory was discussed among the
law enforcement officers. All Tira says is Tiffnie fired a rifle from behind the sheep wagon. But
that claim, in and of itself, is of huge significance.
There are other points that might support this theory. Tiffnie acknowledges at the
preliminary hearing that there was another (semi?) automatic Savage .22 rifle in the house on the
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day of the murder. and that it was moved to her grandfather's house the day after the murder. Tr.
Prel. Hr'g p. 93-94. Was this the rifle Tiffnie fired? Was this the gun that Tira claims the family
later buried at the prosecutor's instructions? Was this Calamity Jane that purportedly got buried?
Could Tira have been mistaken about which gun Tiffnie was shooting from behind the sheep
wagon? Could Jaimi, if he was in the house that morning, have walked outside with Marilyn with
the new Remington gift .22, and, gotten into a gun battle with Marilyn for some unexplained
reason? Who knows. The only relative certainty was that the lab tests confirmed the Remington
was the murder weapon.
The guns. the evidence, and the fine points.
But there are more questions. The pathologist and the lab reports seem to confirm that
there was at least one bullet in Marilyn's chest that may not have come from the Remington. The
state's first expert, Wally Baker was unable to perform any comparison on the alleged murder
weapon and bullet 5C (Bullet C). Appeal Record, Vol 18, pg 395. The state changed experts.
Ned Stuart was of the opinion that the bullet was too badly damaged to match to the rifle, but the
grooves were consistent with a Remington and the chances they came from a different gun were
remote or slight. Trial Tr. Vol. 5, p.1128, p 1151, p 1177. The defense had no expert to say
otherwise.
Apparently Marilyn's shirt, which was never introduced into evidence, has only one
bullet hole in it. Or none. Petitioner's Reply Brief dated November 17, 2014. Appeal tr. Vol 5,
pp. 1173, 1174. The Remington, with a bullet in the chamber, held 15 bullets. Tr. Prel. Hr' g p.
144. . When they recovered the Remington there were 3 bullets remaining. There were fifteen
entrance wounds, and seven slugs that remained in the body. Id at 151. There were actually 16
possible entry wounds. Id at 164. Did every shot from the Remington strike her? Were all the
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bullets from the same gun? Did someone reload the Remington? The police, initially, only found
6 shell casings. Id at 147. Apparently only a total of 7 were ever found.
Not all the bullets were taken from Marilyn's body. Four were left. Id at 153. There were
three bullets that entered the body from the rear. Id at 155. Some bullets entered downward, and
some entered upward. Id. Of the three slugs that most likely caused death, two exited the body.
Id at 168. At the preliminary hearing, the pathologist testified that the chest wounds appeared to

be fired from a distance beyond two feet, though this opinion changed at trial. Id at 178. Later,
Marilyn's body was exhumed and the 4 remaining bullets were removed on March 16, 1985.
Aff. Of John Lynn, Ex. W, p. 656. These were sent to the N. Idaho lab on March 18, 1985. Id at
658.
Exhibit W also reflects that on March 8, 1985, Ned Stewart talked to criminal
investigator Gary Carr, who prepared a long report. He told Carr that the slug and casings sent to
him by Lincoln County do not match with the Ruger pistol he had, and that two of the three
casings he had were possibly fired from a Savage or Stevens firearm. l./ Carr then talked to Larry
Webb, (apparently on March 8), and instructed Webb to obtain Tiffnie Arbaugh's Savage .22.
The Court has no idea of its significance, or whether this exhibit was explained at trial or
elsewhere. There was a .22 caliber Stevens semi-automatic rifle tested at the North Idaho lab.
The report is dated March 15 of 1985, and indicates testing on March 12, 1985. See Aff. of John
Lynn, Ex W p.642. The report indicates the rifle was test fired, and 3 casings were recovered,
and compared to 3 CCI cartridge casings from Lincoln County. Two of the three empty
cartridges matched those fired in the Stevens model 987 rifle. The third empty cartridge came
from a .22 caliber Ruger. The Court has no idea at this point what the match meant, where the
Stevens rifle came from, or why Tiffnie Arbaugh's Savage .22 was not tested, (perhaps it was).
2~

The Court has no idea where these casings came from that were being tested.
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What the Court does know is that this testing and investigating (or in conjunction with all the
other investigation described in Carr's report) was being conducted within a month of the trial
date of a first degree murder case that carried the death penalty. Apparently there was no
discovery cutoff from the trial court. What that meant was that even though new counsel Randy
Stoker had only 30 days to prepare for a first degree murder case, new evidence was being
produced, evaluated, and disclosed to him on an ongoing basis during that 30 day period.
Defense Counsel and Trial Preparation.
Trial commenced on April 15, 1985. Randy Stoker was appointed at a hearing held
March 13, 1985, about the same time all of these events were unfolding. The defense had no
ballistics experts. Stoker announced it was "totally unrealistic" for him to be ready for the trial
when he was appointed. As a court-appointed public defender, he had little choice, and said as
much. On post-conviction, he admitted he was unprepared. This, in the Court's view, is no way
to conduct a murder trial. Without reciting the details, Charboneau's present counsel has done an
excellent job of recounting what could be characterized as a "miscarriage of justice" on March
13, 1985. See Petitioner's Reply to State's Supplemental Brief in Opposition to Petitioner's
Motion for Summary Judgement, p.7-8 and Supplemental Transcript on Appeal, Vol 2. Pp. 462500 and Supp. Transcript on Appeal, Vol. 9, pp 503-516.
There is little chance a new attorney appointed to defend a first degree murder case could
be adequately prepared for trial in 30 days, unless it was a simple trial. First degree murder cases
are seldom simple. But there is almost no chance an attorney with no ballistics experts, or even
with experts already retained, can assimilate lab reports and conduct adequate investigation into
matters which continue to flood in on him within 30 days of trial. Stoker had no chance. He
could not conduct his own testing. He would have had to rely on the state's experts, (not his
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own), and try to assimilate their NEW incoming reports into his own defense strategy, apparently
up until the eve of trial. Exhibit W (including the attached rifle testing) was mailed to Stoker on
March 20, 1985. Bullets were still being sent off to the North Idaho Lab as late as March 18,
1985. Aff. of John Lynn, Ex W, p. 658. Results ofthose tests were sent to Stoker on April 9,
1985, six days before trial. Id, Ex. Y. Two of the bullets that were sent (unknown exactly where
they came from, perhaps the surrounding barn) were not from the Remington. Id at 714, item
6(b). Stoker was still getting expert reports.from the state on April 12, 1985 including additional

pathology reports. This was 3 days before trial. Id at 723.
The Arbaugh sisters and their testimony.
If one compares the testimony of Tira with that of Tiffnie regarding when they were
behind the sheep wagon, it is not consistent. At the preliminary hearing Tira says she didn't
actually recall hearing any of the first shots, and she was in the tub. But Tif must have run
outside because she could hear her. See Tr. Prel. Hr'g, p.299. She says that Tiffnie did not have
the pistol when they went out the first time, but she did when they went back out. Id. Tiffnie
came in and said mom was shot ... they went back outside together behind the sheep wagon. Id at
300. Then they came in the house, Tira changed clothes, "then we heard the other shots," and
they went back out behind the sheep wagon a second time. Id at 302. Tiffnie fired the gun the
second time they went out there. Id at 303.
Tiffnie, on the other hand, says they heard the first round of shots, and she ran outside (by
herself, in her pajamas) to see Jamie standing over Marilyn. She had been shot. They both told
her to leave. Jaime said he was going to take her to the doctor. Id at 99. Tiffnie had the pistol at
that time. Id at 125. She called the police from the shop, ran to get Tira out of the tub, and hid the
keys so Jaimi could not take the truck. Id at 100. While Tira was getting dressed they heard
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more shots, then they ran out behind the sheep wagon. Id at 102-103. It was then (this was the
first trip out there to the sheep wagon Tiffnie describes) the .22 pistol discharged, and Tiffnie
took it back inside and put it away, because she knew she had to get rid of it or she would hurt
somebody. Then they ran out to the barn, mom was laying down, and she was alone. Id at 104.
Tiffnie does not describe two trips behind the sheep wagon, like Tira does, and says the pistol
discharged the first time Tiffnie was behind the sheep wagon.
In addition, in her trial testimony, Tira says she saw Tiffnie grab the .22 pistol when they
went out to the sheep wagon for the first time. She admits she didn't see where Tiffnie grabbed it
from, and it could be that Tiffnie had it earlier, like she said, and had just put it down for a
moment inside the house. Aff. of John Lynn, Ex. Q, p. 1265. This time, Tira says Tiffnie fired
the pistol the first time they went out together. Id at 1266. Then they went in the house, heard a
second round of shots while getting dressed and hiding the keys, and ran behind the sheep wagon
again, and then to her mom. She did not recall whether Tiffnie had a gun with her when they
went out the second time. Id at 1269. Tira says on cross-examination that she just got it wrong,
and knew it after the preliminary hearing. Id at 1288. All of this must be balanced, however, with
Tira's assertion in her letter that Tiffnie was firing a rifle.
Discarded evidence.
At one point, a .22 shell was found near the sheep wagon. Aff. Of John Lynn, Ex. E. The
prosecutor at the time advised the officer that found it that it was unimportant and he could
discard it, which he did after the preliminary hearing. Id, Ex. G, p. 914-915. The assumption at
the time would be, of course, that the .22 shell came from the pistol. What if it came from a
different gun? Either the Savage or the Remington? Because the shell was discarded nobody will
know if it was shot from a rifle, not the .22 pistol. If it was, a whole new flood of inferences
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arise. The police searched high and low for more shells. In fact, a whole team of people was
assembled to look for more shells from the Southern Idaho College Law Enforcement Cadet
Program. They went out April 9, 1985, less than a week before the trial. Id, Ex. Z. The question
arises why anyone would scour the property looking for spent shell casings after nonchalantly
discarding a shell casing found earlier in the investigation. Moreover, if Marilyn had at least 15
entrance wounds, and one of the sisters fired at least once (admittedly), how did a lengthy
investigation, and an entire forensics class scouring the property find only 7 total shell casings?
This is answered in part by the descriptions of the ground around the murder scene, but it also
leaves unanswered questions, and questions lead to doubt.
Tira's second ("add-on") statement.
Finally, the Court must examine perhaps the most important assertion made by Tira. That
is that Larry Webb came to her a few days after her first statement and had her write out the
attached statement. There is not much question that page 3 to her statement would have been
added sometime after the first two pages, exactly as she asserts in her letter. Webb admitted as
much in his deposition. If a jury believes Tira when she says there was no second round of shots
fired, then it would be much more difficult to convince a jury of first degree murder. There were
only two people that were there, that could have claimed there was a second round of shots. Tira
and Tiffnie. One of them now says that was not true, and her statement was an "add-on." The
statement itself makes that claim entirely believable. And Tira is not the only one that makes
assertions about Larry Webb's police work. Mito Alonzo, in his deposition, was very critical of
his professionalism. Aff. of John Lynn, Ex. L, p.57-58. This new assertion by Tira must also be
considered in light of another bit of evidence. Tiffnie has always maintained that when she first
approached Marilyn and Charboneau, and was told to leave by both of them, that Charboneau
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told her he was going to take Marilyn to the hospital, or to a doctor. That is why she said she hid
the keys to the truck. It is easy to discard that statement from Charboneau as long as the jury was
convinced that there was a second round of shots. However, when that evidence is questioned (it
never was or could be before), then the statement of Charboneau about taking her to the hospital
takes on much more significance, and indicates that maybe he did intend to take her to the
doctor. All in all, the evidence that there was a second round of shots is now on far more shaky
ground than in the original trial, and it is likely the most critical evidence the state has pointing to
first degree murder.
Possible police motives.
One more point is in order. Mito Alonzo had his deposition taken. In the deposition, there
are references to the interview that Alonzo gave Tina Venable in 2005. Alonzo references that
"Marilyn kept calling the sheriffs office, did call the sheriffs office quite often. You know, he's
crazy, he slapped me, he beat me, he's doing this, doing that, to the point where you would hearoccasionally would hear some of the deputies, bunch of B.S. or S.O.B .... " See Affidavit of
Kenneth Jorgensen dated October 15, 2014, Exhibit B, (attached Exhibit 1, pgs. 9-10). So, the
question arises, how much effort would be put in to secure a conviction? Or, alternatively, does
that sort of information make one believe the local police might decline to run down leads like
Tira gave Driesal-things that might help Charboneau? For instance, she told Driesal (according
to the letter) that mom had Calamity Jane, and that Driesal told her "it wasn't necessary to put
every little thing in my statement." When you put motive together with opportunity, together
with the daughter of the victim claiming the police ignored evidence, a reasonable juror might be
persuaded Marilyn indeed had a weapon. If even one member of the jury went off on this track
alone-that Marilyn was armed, the chance of a first degree murder conviction declines
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markedly. The defense, of course, never had this evidence, and never even had this line of
inquiry open to them.

WHETHER CHARBONEAU IS ENTITLED TO A NEW TRIAL

The Court must consider the "materiality" of Tira Arbaugh's letter within the context of
the overall case. In other words, the Court may not consider the Arbaugh letter as if it were
standing alone, and must consider it in the context of the entire trial. The evidence to be
considered, or reconsidered, along with reasonable inferences a juror might be inclined to draw
upon properly presented evidence within the context of the entire trial, are summarized below.
The daughter of the murder victim, Tira Arbaugh, was 14 at the time of the murder.
When she was 19, this daughter of the victim, who has no apparent affinity for her mother's
killer, wrote a letter in 1989, (likely after hearing about the ongoing appeal before the Supreme
Court) to the presiding trial judge about things she does not wish to keep concealed any longer
(things that are giving her bad dreams, and that she cannot discuss with anyone in her family).
She states in the letter that "I believe my mom would want me to tell the truth." The letter was
written and likely received by someone at the Jerome County Courthouse at least a year before
Charboneau was resentenced, at a time when the Court could have granted a new trial. In the
letter, Tira made no claim that Charboneau is innocent, or that he did not shoot her mother.
Someone, obviously unwilling to aid the defense, obtained the letter. It came into the
hands of employees at IDOC sometime around 2003, if not sooner, and was deliberately
concealed, apparently on instructions from those involved in the original trial. Charboneau
received the letter in 2011, quite by accident, over 21 years after it was written, and almost 27
years after the murder. Charboneau has now been confined almost 31 years.
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At about the time the letter was delivered to the Jerome County Courthouse a new sheriff
was elected in Jerome County. At this time the newly elected sher(ff"smelled a rat," and worked
on the side of the convicted killer.
With no knowledge of the Arbaugh letter, the Idaho Supreme Court vacated the death
penalty in 1989. One of the Justices went so far as to write that Charboneau was deprived of a
fair trial, because his first attorney did not adequately prepare for trial, and that he would be
"unable to see him imprisoned for the rest of his life without receiving the benefit of a new trial."

State v. Charboneau, 124 Idaho 217,228 (1993).
Among the issues raised by Tira's letter, together with some of her assertions are:
I) I was told by Driesal what to put in my original statement, some of which were "not
really true." He told me to write down a specific time I woke up.
2) Jaimi was in the house that morning. This specifically contradicts the state's whole
theory of the case, which is that he was lying in wait in the ranch outbuildings in order to commit
murder.
3) I received a new .22 rifle that morning as a gift, in a "big box with decorative paper"
for an 81h grade graduation present. This turns out to be the murder weapon. Charboneau
purchased it days before, and discussed with the store owner that it was a gift for a family
member. The owner remembered the "birthday wrapping." The state's theory is that there was no
gift, and that Charboneau had the gun in the outbuildings waiting to commit murder. IF this part
happened as Tira says, or some members of a jury believed it did. it would destroy a large part of
2"

the state's theory of the case. '

The Court is summarizing the evidence only in the context of a first degree murder charge. As noted, there is not
much question that Charboneau shot Marilyn. The question is whether it was premeditated murder, or whether that
verdict is subject to review.

25
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4) There is some evidence that Charboneau might have been in the outbuildings for
several days before the murder, with Marilyn's consent or knowledge. There is also much
evidence to suggest otherwise, and that he was hell-bent on murder. However, certain family
members came to the ranch after the murder and, according to Tira, arguably disposed of
evidence. Tira maintains that Uncle Jimmy, Charboneau's brother, threw some things down in
the crawl space after the murder, that she told Dwane Brown and Officer Orval about it back
then, but everyone told her not to say anything about it.... She writes "but Mr. Becker, I know
this is not right .... "

26

Some testimony infers Charboneau was staying in the outbuildings before

the murder, that "someone" had brought him a snowmobile suit to stay warm, and that he had a
cot in the outbuildings.
5) The evidence indicates that after they first heard shots, Tiffnie ran out of the house
and ran to find her mom with Charboneau standing over her with a rifle. Both he and Marilyn
told her to leave. Tiffnie said she was going to call the police. Charboneau told her to go ahead.
Charboneau also told Tiffnie he was going to take Marilyn to the hospital. Tiffnie called the
police and re-entered the house to get Tira. Tira claims in her letter that Tiffnie then took the new
.22 rifle, they both went outside, and she heard Tiffnie shoot the rifle while they were behind the
sheep wagon. Incredible as that sounds, Tiffnie told the sheriff within hours that she did have a
rifle. IF some members of a jury believed Tiffnie had a rifle then. (any rifle), and fired it, that
would raise severe complications for the state in trying to assert first degree murder. Charboneau
told one of the first policemen on the scene that if he had not shot Marilyn, she would have shot
him. She had shot him the year before. Marilyn was struck by more bullets than the .22
Remington held, and there were unfired bullets still in it when it was recovered. Not all of the

Charboneau's brother certainly could not be considered a favorable witness to Charboneau. At hearing, he tried to
heavily discount the possibility that Tira wrote this letter, something the state admits.

26
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fired bullets that struck Marilyn were recovered. Many of the spent shells were never recovered,
that might demonstrate which gun( s) they came from. A recovered .22 shell was discarded as
unimportant.
6) There is ample evidence that Marilyn was rarely without a gun. There is evidence that
Charboneau raped her, kidnapped her, and burned her car just days before the murder. She
managed to get away from him. A warrant for his arrest was issued. He had not been
apprehended at the time of the murder. According to the state's theory of the case, Marilyn came
home to her ranch on the morning of the murder, and inquired of her daughters if either of them
had moved the horses, and they told her no. She went out to move the horses, and the daughters
heard her yelling, and then gunshots. There was no evidence or suggestion at the trial that she
was armed at that time, except for Charboneau's comment to the policeman that she would have
shot him. In her letter, Tira wrote that when she was behind the sheep wagon with Tiffnie,
Tiffnie told her that "mom had taken Calamity Jane with her when she went outside to help
Jamie with the horses. Calamity Jane is what we call one of mom's rifles. When I told officer
Driesal that day he told me he would make a note of it but he told me it wasn't necessary to state
every little thing in my statement." IF some members of a iury even inferred that Marilyn was
armed that morning, this too would go a long way toward undermining a first degree murder
verdict. At the very least, Tira's letter makes Charboneau's statement that Marilyn would have
shot him if he did not shoot her far more believable, and gives far greater weight to his statement
that he would take Marilyn to the hospital.
7) Finally, and perhaps most importantly, Tira casts significant doubt on whether there
was a second round of shots. Tiffnie put that down in her I st statement to the police. Tira did not.
Then Tira wrote in her letter that Larry Webb, a few days later, came by her grandpa's house and
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''told me that he needed to talk to me again because he said I had forgotten to write down some
important things in my statement. Officer Webb told me that I had forgotten to put down the part
about hearing more shots that day after Tiff and I had went back into the house. Officer Webb
told me to write out another statement saying I had heard 6 or 8 more shots while Tiff and I were
in the house changing our clothes. I remember I had to write that down even though I knew it
was not true." In his deposition, Officer Webb has confirmed that this part of Tira's statement
came later. IF a jury inferred that there was no second round of shots, the chances of a first
degree murder case might well be gone.
8) There is evidence Marilyn owned and displayed Calamity Jane, a .22 rifle. Tira wrote
that the prosecutor on the case told the family to get rid of it, and they buried it.
Evidence is material if there is a reasonable probability that, had the evidence been
disclosed to the defense, the result of the proceeding would have been different. A 'reasonable
probability' is a probability sufficient to undermine confidence in the outcome. The evidence
under consideration is Tira's letter. Had it been disclosed to the defense, is there a reasonable
probability the result of the proceeding would have been different?
After reviewing the evidence called into question by Tira's letter, this Courts conclusion
is that most certainly the result of the sentencing proceeding would have been different if the
letter had been disclosed. A trial judge most certainly would have allowed a full inquiry into
Tira's claims. If there was any merit to Tira's assertions, the trial judge most likely would have
granted a new trial, because Tira's letter raises serious questions about whether the murder was
in the first degree.
Of course, the letter also points to manipulation and non-disclosure of evidence before
the trial even occured. If that evidence had been disclosed, undoubtedly the result of the trial
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would have been different, but that disclosure rests upon the assumption that what Tira says in
her letter is true. 27 The problem is that the Court here, now, looking backward, cannot know if
her letter is true. It has been concealed, we know that much. And if there is any measure of
equity in this whole proceeding, it will be found in the proposition that the state should
absolutely be entitled to no consideration whatsoever as to what delay has wrought. Any delay or
detriment caused by delay, such as having a retrial 30 years later, must be measured against the
states willful concealment of evidence. The state may not gain in any respect from its own
wrong. The letter also has circumstantial guarantees of trustworthiness, and it is admissible. So
now, if the letter was presented to a new jury (who simply weighed the effects ofTira's
disclosure on the prior evidence, and considered its circumstantial guarantees of trustworthiness),
would the letter itself create a reasonable probability of an outcome different than a first degree
murder verdict? That has been the whole point of the Courts current analysis.

28

If a new jury heard the evidence, and considered it together with Tira's letter (admissible
evidence itself), is there a reasonable probability of a verdict other than first degree murder? If a
new jury found or believed Tira's assertions that any evidence was manipulated by law
enforcement, or not disclosed to the defense, or hidden, or buried, or allowed to be disposed of
by others, there is substantial doubt they would find Charboneau guilty of first degree murder. If
the new jury learned the letter was intentionally concealed by state authorities, would they lightly
discard Tira's letter? That is very doubtful. If a new jury, or even any members of a new jury,
believed that any of several assertions made by Tira were true, there is almost no chance they

For example, did Tiffnie tell Tira that her mom had Calamity Jane with her? Did Tira tell that to Driesel? Did
Marilyn really have a gun and that evidence was concealed? Was there a second round of shots, or did Webb just tell
Tira to add that to her statement? If her feller is true, there were Brady violations from the start that undoubtedly
affected the outcome of that proceeding, the trial.
28 There seems to be no other way to do this. A court can determine whether the letter is admissible. It is this Court's
view that a jury should decide whether the letter is true or not, and measure its weight against the former
verdict.
27
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would return to a first degree murder conviction. Those would include, at least, the questions of
(1) whether there was a second round of shots, (2) whether Jaimi was in the house the morning

of the murder, (3) whether the Remington was presented as a gift to Tira that morning, and (4)
whether Marilyn was armed.
There is no definitive answer at present as to whether Tira's assertions in the letter are
true. But it does raise questions. And questions that cannot be answered or effectively put to bed
raise doubts. And the more questions there are the more doubt exists. And it becomes, at some
point, reasonable to have doubts about what happened the day of Marilyn Arbaugh' s murder.
The letter is admissible evidence. And it was concealed. And if it was considered now by a jury,
the Court concludes that there is more than a reasonable probability that a new proceeding would
have a different outcome.
Whether the Court is considering Tira Arbaugh's letter as new evidence, or a Brady
violation, there are two more points that must be taken into account if the Court is to consider the
letter in the context of the "overall" case.
The United States Supreme Court has stated:
"Unless every nondisclosure is regarded as automatic error, the
constitutional standard of materiality must impose a higher burden on the
defendant. The proper standard of materiality must reflect our overriding concern
with the justice of the finding of guilt. Such a finding is permissible only if
supported by evidence establishing guilt beyond a reasonable doubt. It necessarily
follows that if the omitted evidence creates a reasonable doubt that did not
otherwise exist, constitutional error has been committed. This means that the
omission must be evaluated in the context of the entire record. If there is no
reasonable doubt about guilt whether or not the additional evidence is considered,
there is no justification for a new trial. On the other hand, if the verdict is already
of questionable validity, additional evidence of relatively minor importance might
be sufficient to create a reasonable doubt. Unless every nondisclosure is regarded
as automatic error, the constitutional standard of materiality must impose a higher
burden on the defendant.

United States v. Agurs, 427 U.S. 97, at 113. 96 S.Ct. 2392, 2402 (1976). (emphasis added).
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The two final points are these. First, in the original trial, Charboneau's trial defense
attorney was appointed about 30 days before trial. He had no ballistics expert, as previous
counsel had not considered or consulted one. We see from the record in this proceeding that if
that was not bad enough, he was still being inundated with new reports and new evidence
literally up until the trial commenced. He clearly labored under circumstances which seriously
affected his ability to render Charboneau an adequate defense. Second, at least one justice of the
Idaho Supreme Court, Justice Bistline, was of the opinion back in 1993, well before anyone on
Charboneau' s side heard of or knew of the Tira Arbaugh letter, that the actions of Charboneau' s
first attorney "actually deprived him of a fair trial." Justice Bistline continued on in a dissenting
opinion to call the trial "facially farcical from its inception," and that "What did occur was a
classic tragedy."
This Court's conclusion, is that in the context of the overall case, this new evidence casts
sufficient doubt upon the verdict offirst degree murder that a new trial must be granted. Pursuant
to LC. §19-4901(b), the Court finds and concludes that on the basis of a substantial factual
showing, the asserted basis for relief raises a substantial doubt about the reliability of the finding
of guilt as to.first degree murder. The Court also finds that the asserted basis for relief could not,
in the exercise of reasonable diligence, have been presented earlier.
Overall, the Court's conclusion is that although the Tira Arbaugh letter raises the
possibility of a self-defense claim, the letter, in and of itself, would not warrant a new trial

if the

jury had only convicted Charboneau of second degree murder. Additionally, as noted, given
present circumstances, and the fact Charboneau has already served over 30 years, whatever
defects might exist as to a second murder conviction would be far more easily remedied by a
sentencing on that charge. What the letter most assuredly calls into question is whether
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Charboneau was pro perly co nvicted of fi rst degree murder. The appropriate remedy for
Charboneau is a new trial.
Finall y. it has come to the Court 's attentio n that additional evidence was being disclosed
to C harboneau 's counsel even while this Court was determinjng summary j udgment issues in this
case. Some of those issues were addressed in the state' s Motion to Strike. Whether and to what
extent those issues may impact proceedings, in the event thi s case is appealed, reversed and
remanded, may need to be add ressed in the future.
T he Court will enterta in a Mo ti on for Bond pending new trial, and will hear fro m the
parti es regarding scheduling of a new trial. The Cou11 will entertain those issues by telephone
conference if necessary. Thereafter, the Court will enter a final judgment.

fT IS SO ORDERED.
DAT ED this

J!.o day of March. 201 5.

Di strict Judge
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CERTIFICATE OF SERVlCE

Seyc ~,-€_

;i _

I. Deputy Clerk for the County of ~
, do hereby certify that on the _ex.
_ ) _ day of March
20 15. I have filed the miginal and caused to be served a true and correct copy of the above and
foregoing document:

Kenneth K. Jorgensen
Deputy Attorney GeneraJ
PO Box 83720
Boise. ID 83 720-00 I0

.S. Mail, Postage Prepaid
Hand Delivered
_ Overnight Mail
_ Telecopy
Email

John C. Lynn
6661 Glenwood St.
Boise, ID 83714

/ 0.S. Mail, Postage Prepaid
Hand Delivered
_ Overnight Mail
_ Telecopy
Ema1 l

Brian M. Tanner
137 Good ing St. West
Twin Falls, lD 83301

_ UJ: Mail. Postage Prepaid
~ and Delivered
_ Overnight Mail
_ Telecopy
Emai l
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Tuesday November 13, 2001
SWORN STATEMENT OF
FORMER JEROME COUNTY SHERIFF
LARRY GOLD
)

STATE Of IDAHO
COUNTY OF JEROJvIE

)

)ss
)
)

Comes now Larry Gold, I do SWEAR upon my oath and under penalty of perjury that
the info1111ation and facts provided herein are true and conect to the best of my
knowledge and belief:
1. That I am a valid citizen of the State ofidaho, I am over the age of (18) eighteen
years and competent to testify about the information I declare in this sworn
statement.
1

Thar I was duly elected sheriff of Jerome County at the time of Jamie
Charboneau's appeal and resemencing proceedings.

3. Thar "water-cooler" conversatjons were often held within my bearing concerning
development of case evidence and the disposition of material facts with regard to
pertinence or significance.

4. That as I stated in my June 3rd 200 1 letter to Mr. Charboneau, I am aware of
certain improprieties committed by the Jerome County prosecutors office and tbe
special prosecutor from the Idaho Attorney General's office (Marc Haws) in
preparing va1ious cases for trial, and specifically Mr. Charboneau 's case.
5. That it is my belief that contrary to my effo1is and mandates, ce1tain court and
county officers often manipulated or affected tbe facts and evidence of cases ro
arrange for a finding of guilt.
6. That it is my belief that facts and evidence in the Charboneau case were purposely
manipulated and altered to arrange for a verdict of guilty. A specific example of
this came to my personal knowledge ,;..,hen in the fall of 1989, my chief deputy

EXHIBIT 8
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Mito Alanzo confided in me rus concern about the fac t that the District Court
clerk Cheryl Watts was in possession of a letter wbicb had been delivered to tbe
Jerome County Cowt h ouse via Tbe United States postal Servi ce. Cb ief deputy
Alanzo infom,ed me that th e letter at issue bad been addressed to district court
Judge Philip Becker and had been sent by Tira Arbaugh , tbe daughter of Marilyn
Arbaugh . Chief Deputy Alanzo told me that the subject matter of this letter had

significant relevance concerning the Charboneau case. Chief Deputy A1anzo
stated that h is concern was that the District Court C lerk Cheryl Watts had
requested that he help her to destroy the letter.
7. That I did speck with Jerome County prosecutor John Horgan about the cou1i
clerk Cheryl Watts being in possession of the Jetter that Tira Arbaugh had mai led
to Judge Becker, and the allegations made by Chief D epu ty A lanzo that Cheryl
Watts was conspiring to destroy the Jetter.
8. That I will be available to the Court for whatever assistance it requires to
determ ine the effect of culpabi lity of the aforementioned pait ies and the harms
they may have caused to occur.
Dated this 13 day ofNovember, 2001

Jerome County Sheriff, Ret.

@
J
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TANNER AW ' F CE

002

DISTRIC COURT
FIF TH JU DIC l ·'.L DIST
JE RO ), E COi' /TY IOt. O

BRIAN M. TANNER
Attorney at Law
40 l Gooding Street North, Suite 107
Twin Falls, ID 83301
Telephone: (208) 735-5158
FAX: (208) 734-2383

Idaho State Bar #7450
DEPUT Y C '.: '

1N THE DISTRICT COURT OF TIIB FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEROME

)

STATE OF IDAHO,

)
)

Case No. CV 2011-0638

)

Plaintiff:
V.

)
)
)

JAIMI DEAN CHARBONEAU,

)
)

Defendant:,

)

NOTICE OF HEARING

YOU WILL PLEASE take notice that the Defendant will bring on for hearing his
MOTION FOR BOND AND STATUS before The Honorable Judge ELGEE, at the Jernme
County Courthouse, Jerome, Idaho, at the hour of2:00 p.m. ·o n the 10th day of April, 2015, or as

soon thereafter as counsel can be heard.
Dated this ~ d a y of March. 2015.

TANNER LAW, PLLC

~~

Cyndy Raygoza
Legal Assistant

11 NOTICE OF HEARING
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CERTIFICATE OF MAILING

r do hereby certify that a full, true and correct copy of the foregoing
NOTICE OF HEARING was served to:
Jerome County Courthouse
233 West Main Street
Jerome, Idaho 83338
Phone: (208) 644-2600

(~ed

FAX: (208) 644-2609
Blaine County Courthouse
201 2nd Ave South. Suite 106
Hailey, Idaho 83333
Phone: (208)788-5521
FAX; (208)788"5527

Kenneth K Jorgensen
Deputy Attorney General
P.O. Box 83720
Boise, ID 83720-0010

~d

Phone:(208)332-3541
FAX: (208) 854-8074

John Charles Lynn
6661 N. Glenwood Street

Boise, ID 83 714
Phone: (208) 860-5258

Dated this f)b-t'Vday of March, 201 S

Cyndy Raygoza

Legal Assi~tant

. 2jNOTICEOF HEARING
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DISTRICT COURT
FIFTH JU ICl;~L DIST
J ERO ME CO U!I Y I nf. HO

JOHNC.LYNN
Attorney at Law
6661 N. Glenwood
Boise, ID 83714
208.860.5258
john@johnlynnlaw.com
ISB #1548

2015 PlRR27 Prl

~

01

BRIAN M. TANNER
Tanner Law PLLC
401 Gooding St. N. Suite 107
Twin Falls, ID 83301
208.735.5158

ISB# 7450
Attorneys for Petitioner
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF

IDAHO, IN AND FOR THE COUNTY OF JEROME
JAMI DEAN CHARBONEAU
Case No. CV 11-638

Petitioner,

MOTION FOR TRANSPORT

V,,

STATE OF IDAHO
, . Respondent.

COMES NOW, the above named Petitioner, JAIMI DEAN CHARBONEAU. by and
through his attomey of record, Brian M. Tanner, and hereby requests this Court for an Order to
Transport the above-mentioned Petitioner from the: Idaho Department of Corrections to the
Jerome County Jail on or before April 10, 2015 at 2:00 p.m. so that he may appear for his bond
and status heanng in Jerome County.
.\~

Respectfully Submitted This _.2.J_ day of March, 2015.

~
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CERTIFICATE OF DELIVERY

I undersigned, certify that on the

2.1

day of

~jtt

• 2015, I caused

a tme and correct copy of the foregoing MOTION FOR TRANSPORT to the following
person(s):

Jerome County Courthouse
233 West Main Street

~Faxed

Jerome, Idaho 83338
Phone: (208) 644-2600
FAX: (208) 644-2609
()¢ Faxed
Blaine County Courthouse
201 2nd Ave South. Suite 106

Hailey, Idaho 83333
Phone: (208) 788-5521
FAX: (208) 788-5527

Kenneth K Jorgensen
Deputy Attorney General
P.O. Box 83720
Boise, Id 83720-0010
Phone: (208) 332-3541
FAX: (208) 854-8074

f,o Faxed

~Mailed

John Charles Lynn

6661 N. Glenwood Street
Boise, ID 83714
Phone: (208) 860-5258

~
Le

st ant .
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JOHNC. LYNN
Attomey at La. .v
6661 N. Glenwood
Boise, ID 83714
208.860.525&
j ohn@jolmlynnlaw.corn
!SB #1548

BRIANM. TANNER
Tanner Law PLLC
401 Gooding St. N. Suite 107
Twin Falls, ID
208.735.5158
ISB# 7450

83301

Attorneys for Petitioner
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
1DAHO, IN AND FOR THE COUNTY OF JEROME
JAMl DEAN CHARBONEAU

Petitioner,

v.

Case No. CV 11-638
MOTION TO BAR FURTHER
PROSECUTION

STATE OF IDAHO
Respondent.
CO:MES NOW the above-named Petitioner, by and through his counsel of record,
pursuant to due process under State and Federal Constitutions, and hereby moves this Court for
an or~er barring retrial and any further prosecution of Petitioner. Petitioner has been severely
p1·ejudiced by the passage of time from the confiscation and suppression of the Tira Arbaugh
Letter in J 989 such that he has lost the ability to obtain a fair trial. Tira Arbaugh, as well as
other critical witnesses, is now deceased and/or unavailable due to infirmity (see

:MEMORANDUM IN SUPPORT OF MOTION FOR SUivIMARY JUDGMENT, pp. 12, 13).

MOTION TO BAR FURTHER PROSECUTION - 1
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~NER LAW OFFICE

FAX No.

p,

12~342383

003/004

.-/

Jerome County has lost its original investigatory files, including recotded interviews and
polygraph reports (Id., pp. 7-9). There is the misplaced Ruger pistol (trial Exhibit 64) just

1·ecently discovered in the Jerome County Sheriff's Office. There is the missing second Ruger

pistol (see Exhibits U and W to the AFFIDAVIT OF JOHN C. LYNN IN SUPPORT OF
PETITIONER'S MOTION FOR SUMMARY JUDGMENT; THIRD SUPPLEMENTAL
AFFIDAVIT OF JOHN C. LYNN). There are simply too many lost witnesses and too much lost

evidence to seriously think that Petitioner could mount an effective defense. A retrial would

only serve to reward the State for its own wrongdoing.
In summary, this is one of the extraordinary and unique cases which command a bar on further

prosecution (see Morales v. Portuondo, 165 F.Supp.2d 601 (S.D.N.Y. 2001). Petitioner requests
the opportunity to further brief this MOTION in the event it is contested by Jerome County.

DATED This 31 day of March, 2015.

J ~ C. LyV\A,V
JOHNC.LYNN
Co-counsel for Petitioner

MOTION TO BAR FURTHER PROSECUTION - 2
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,

TANNER

0

LAW

OFFICE

p, 004/004

FAX No. 12087342383

(J

<

CERTIFICATE OF SERVICE

1,

I HEREBY CERTIFY That on this .2.L day of March, 2015, I served a true and oorrect copy
of the foregoing document) as indicated below:

KENNETH K. JORGENSEN
Deputy Attorney General
Special Prosecuting Attorney
State of Idaho
700 W. State St. 4111 Floor
P. 0. Box 83720
Boise, ID

CJ

U.S. Mail, postage prepaid

o Hand Delivery
o Federal Exp1·ess
o Electronic Mail
~Facsimile
208.854.8083

83720-0010

JOHN HORGAN

Jerome County Prosecuting Attorney
233 W. Main St.
Jerome, ID 83338

o U.S. Mail, postage prepaid
o Hand Delivery
o Federal Express
o Electronic Mail

')'- Facsimile

st
DATED This -1.!._ day of March, 2015.
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A orney at Law

2015 PlRR 31 Prl 12

6661 N. Glenwood
Boise, ID 837 4

JVt,ichelie €

208.860.5258
john@iobnlynn law.com
ISB #1548

DEPUT Y C -~-: .

BRfA M. TANNER
Tanner Law PLL
401 Gooding St. N. Suite 107
Twin Fnlls, ID 8330.L
208.735.5 158
ISB# 7450
Attomeys for Petitioner

IN THE DISTRlCT COURT OF THE FlFTH JUDICIAL DISTRICT OF THE STATE OF

fDAHO, IN AND FOR THE :OLJNTY OF JEROME
JAMJ

EAN CH RBONEAU
Case No. CV 11.-63 8

Petitioner

OR.DER TO TRA SPORT

V.

STATE OF lOAB
Respondent.

IT IS HEREBY ORDERED that the above-mentioned Petitioner be trmlspo,ted from the

Idaho Department o.fConection. to the .Jer 01.e .,oumy Jail on or before April 10, 2015 at 2:00
p.m. so the Petitioner may appear for his bond and/or status bear ing on that date and time. TI1e
Petitioner, pending outcome of the hearin . will then be transported back to the Idaho

Department of Conections at the conclusi.on of his hearing.
Dated this

ORDER TO

~I")

day of March 2015

RAN PORT - I
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CERTIFICATE OF D LfVERY

I ru1dersigned, certify that on the

-21_ day of

,~

, 2015, I caused

a tme and correct copy of the foregoing ORDER TO 1Rk?sPORT to the following person(s):

t ) Faxed

Kenneth K Jorgensen
Deputy Attorney General

P.O. Box 83720
Boise, Id 83720-0010
Phone: (208) 332-3541
f A,'X: (208) 854-8074

John Charles Lynn
6661 N. Glenwood Street
Boise ID 8371.4
Pl one: (208) 860-5258

Deputy lerk
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P. 2

,

LAWRENCE G. WASOEN

Idaho Attorney General

PAUL R. PANTHER
Chief, Deputy Attomey General
Criminal Law Division
KENNETH K. JORGENSEN lS8#4051

Deputy Attorney General
Special Prosecuting Attorney
P.O. Box 83720
Boise, Idaho 83720-0010
Telephorre: (208) 332-3096
Facsimile: (208) 854-8083
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF JEROME
JAIMJ DEAN CHARBONEAU,
Petitioner,

vs.
STATE OF IDAHO,

______________
Respondent

)
)
) CASE NO. CV-2011-638
)
)
) MOTION FOR JUDGMENT AND TO
)VACATE HEARING
)
)
)

COMES NOW the Respondent, State of Idaho, by and through
undersigned counsel, and hereby files its Motion for Judgment and to Vacate
Hearing. The basis for this Motion is as follows:

This Court entered a Decision on Motion for Summary Judgment on
March 23, 2016, concluding that Charboneau is entitled to post-conviction relief

in the form of a new trial. No judgment on this decision has been filed by the
Court On or about March 25, 2015, Charboneau filed a Notice of Hearing. The
Notice purports that tt will call a "Motion for Bond and Status" for hearing at that
time. No "Motion for Bond and Status" has been served on undersigned counsel,

and the register of actions in the Idaho Repository (ISTARS) contains no entry for
such a motion as of the time of the preparation of this document The State has

MOTION FOR JUDGMENT AND TO VACATE HEARING, Page 1
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3

received a motion to transport and a motion to bar further prosecution, but no
notice of hearing on either of these motfons.
The scheduled hearing should be vacated because this Court Jacks
Jurisdiction to consider bond. The question of bond is not a question properly

raised in post-conviction proceedings. Post-convlctlon proceedings are civil
proceedings. Pizzuto v. State, 146 Idaho 720, 724, 202 P.3d 642, 646 (2008).
Charboneau has failed to cite, and the state Is unawaret of any legal authority for
this Court to order bond In a civil case. The criminal Judgment Is valld1 Jn effect,
and controlHng until this Court enters judgment In this case and thereby re-opens
the criminal proceedings.
likewise, there is no reason to meet to discuss the status of this case. The
only proceeding so far not done is entry of Judgment reflectf ng the Decision on
Motlon for Summary Judgment I.R.C.P. 54(a). Once the judgment is filed the
State intends to appeal. There is no "status" in this case to discuss.

The only pending motion is the motion to bar further prosecution. This
motion has not been set for hearing, and is therefore not an impediment to

vacating the currently scheduled hearing. This Court has already granted
Charboneau the relief Charboneau requested. That Charboneau now wishes to
change his request for relief from what he pied and requested by motion is not
grounds to re-open the legal issues resolved in the Decision. To do so would
require a whole new set of legal and evldentlary proceedings. Certainly whether
the parties may proceed in the criminal case Is, at best, an Issue to be resolved

in that case. There is simply no legal or proceduraJ ground for Charboneau to
request an entirely new and different relief at this point of the proceedings. The
State requests the motion to bar further prosecution be denied forthwith and
without a hearing.
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Because there is no legal matter to address in the scheduled hearing and
a status conference wouJd be purposeless, the State requests this Court to
vacate the hearing and instead enter judgment forthwith.
The State further requests that this Motion be ruled on without a hearing.
DATED this

Z,;

day of April 2013.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this ~

day of April 2013, I caused to be

served a true and correct copy of the foregoing Motion to Substitute Exhibit to:

Brian M. Tanner
Attorney at Law
137 Gooding St. W.
Twin Falls, ID 83301
Fax 208-734-2383

_ U.S. Mall postage prepaid
_ Hand Delivery
_ Overnight Mail
~Facsimile

John C. Lynn
Attorney at Law
6661 N. Glenwood
Boise, ID 83714
Fax 208-258-8416

_ U.S. Mall postage prepaid
_ Hand Delivery
_ Overnight Mall
_x_ Facslmlle

~~,~~
oseaNewman, egaecretary
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JOHN C. LY'NN
Attorney at Law
6661 N. Glenwood
Boise, ID 83714
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7. 20~

208 .860.525 8

john@jobnlynolaw.com
ISB #1548
BRIAN M. TANNER
Tanner Law PLLC
401 Gooding St. N. Suite 107
Twin Falls, ID 83301
208.735.5158
ISB# 7450

Attorneys for Petitioner
IN THE DISTRICT COURT OF THE FrFTH JUDICIAL DISTRICT OF TIIB STATE OF
IDAHO, IN AND FOR THE COUNTY OF JEROME

JAMI DEAN CHARBONEAU
Petitioner,
v.

Case No. CV 11-638
MOTION FOR BOND

STATE OF IDAHO

Respondent.
The Petitioner, by and through counsel, hereby requests that he be released on his own
recognizance or that bond be set in the amount of $5,000. This request is based on the Comt's
Decision On Motion for Summary Judgment and Idaho Criminal Rule 46.

In the Court's decision, page 59, it states that it will entertain.a MOTION FOR BOND
pending new trial and wi 1hear from the parties regarding scheduling for a new trial. Thereafter
the Court will enter final judgment.
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This office contacted John Horgan at the Jerome County Prosecutor's Office by email on
March 25, 2015 and again by fax on March 26, 2015 and again by email on April 2, 2015 to
determine if this case would be going to ttial. A response has not yet been given.
On April 2t 2015, the state filed its MOTION FOR JUDGNIENT AND TO VACATE

HEARING. The Motion states that because this is still a civil case, the Petitioner is not entitled
to bond and the court cannot consider it
Idaho Code §19-4907 specifically a\lthorizes the court to consider bail, discharge and
custody in post conviction cases just like this. The statute holds:

If the court finds in favor of the applicant, it shall
enter an appropriate order with respect to the conviction
or sentence in the former proceedings, and any
supplementary orders as to rearraignment, retrial, custody,
bai1, discharge, correction of sentence, or other matters
that may be necessary and proper. The court shall make
specific findings of fact, and state e&pressly its
conclusions of law, relating to each issue presented. This
order is a final judgment.

Based on the rule, the Court clearly has authority to make decisions and issue orders with
respect to bail. discharge and custody for those who have prevailed on their application for post
conviction relief.
The state has communicated in its motion that it intends to appeal the decision granting

post conviction relief. It is presumably asking in its motion that Mr. Charbon~u be held in

custody pending the outcome on appeal, which could take years. It is clearly not equitable,
especially considering this type of case, that the Petitioner remain in custody.

I. Mr. Charboneau Should Be Released on bis own recognizance or be granted a
low bond.
·
The Court addressed the issue of bond in a previous bearing. At that hearing, the Court

mentioned that it would consider bond in the amount of approximately $5,000. The court is
MOTION FOR BOND .. 2
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exceptionally well briefed and infonned about this case. These post conviction proceedings
began almost four years ago.
The Petitioner has been incarcerated for almost 31 years. He never received a fair trial.
As explained by Justice Bistline in 1993, his trial attorney 0 deprived him of a fair trial." Bistline
further described the Petitioner's trial as "facially farcical from its inception" and described the
outcome as a 11 classic tragedy." Serious Brady violations have since emerged which clearly call
into conflict the integrity of the verdict, the integrity of the evidence and the integrity of the
prosecution. The Petitioner received additional infonnation from the Idaho State Police after
filing its motion for summary judgment which also serio118ly undermines critical evidence
presented a.t trial.

The Petitioner has been incarcerated at various locations over the last 31 years. He has
been in low risk placement since being released from death row. The Petitioner has a current
charge for battery in Elmore county and is being held on a $5,000 bond. That case is currently
set for trial. The Petitioner over the last 31 years has never received a charge like this or any
charge at all and is contesting his current charge.
The Petitioner bas several local contacts, friends and family. His biological mother and
sister live in Boise, Idaho. He has housing in Boise and intends to seek employment in ranching.

See Affidavit of Betsy M Charboneau, attached
For the foregoing reasons, the Petitioner requests the Court consider bond and that it
release the Petitioner on his own recognizance or with a low bond pending a new trial.

Respectfully Submitted This~ day of April, 2015.
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Affidavit of Betsy M.Charboneau

I Betsy M. Charboneau, under penalty of perjury, state the following to be true to the

best of my knowleqge.
My son, Jaiml Dean Charboneau ha·s· lodglng already available With his sister Betkl
Champion and has :pt~ns for ·seeking ·employme:nt in the areas of Ran·chtng·, Farmi~g
and-Animal work. J.a·tmi has already obtained his Veterinarians Technician License tor
use in the .field of 1-arge animal husbandry.
Jaiml has.:been.ln Low security .custody since his 1989.death penalty commutation, and
over the :past 30 Yi yea.rs- has b.een transferred many times·. The following places and
dates he has been placed_, are to the be·st of my -recol lectlon:
Jerome County Sheriff Office (JCSO) - 07 /01/1984- 1987
ldaho ·state Correctional. rnstitute (ISCI) Death Row-1987-.1989

JCSO. -1'8 mos., 1991
lSCI .;.,.1991 .:...1993
Prairie Correction.al Institute, Appleton, Min.n ..... 1993~ 1996
ISCI.~ 1996··.--1998
tdaho·Correctio.n~J Center -!"..1998 -1~99

)SCI.- 19.~9 -- 2ooi
ldatl.P corr~cti<;>.rial Institute- ·orofino· (lq~Ol- 2001.- 201.i
ISC1. ~ 2.Q:J.l~ ~.14
Elmqre Cq_u~ty Det~n,ion Center - 09/2014 - 02/2015
I.SCI·-- 02nots- Prese·nt
Th~

people Jahni has .b~eri in contact with -ove"r the. years, agal r, to the ·besrof my

knowledge are the'following-~
·Becki C-hamplon., Jessioa~Dardene> Josh .Alstrom, Cassey Sisson, Ben . Sisson,_ Zach ABen~
Autumn tabor, Crystal Allard,:.Tom Bergstrom, Charles BergstrQm, .Uncle Jim
F.ensterrnaker, Uncle Joe, Susie Hof!an, Vicky Hogland,. Clndy Sliva~ Twil.a Mc;Oow..e.11~
Shitley Johnson~ Ja-nis l<irkp~trh,:k, Sonnie-Hoch; Tony Hoch, Ted Johnson, ·oo~g!=lnd
Denny Wilcoxson, Laura Johnson and Duane Wilco~son.
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CERTIFICATEOFDELIVERY

I undersigned, certify that on the

Lday

of

b rJl

, 2015, I caused

a true and correct copy of the foregoing MOTION FOR BOND to the following person(s):

Jerome County Courthouse

FAJ{:208-644-2609

~axed

Blaine County Courthouse
FAX: 208-788-5527

~Faxed

Kenneth Kurt Jorgensen

~axed

P0Box83720

Boise, ID 83720-00JO
FAX: (208) 854-8074

John Charles Lynn
Address: 6661 N. Glenwood Street
Boise, ID 83714
Phone: (208) 860-5258

Cyndy Raygoza,

Legal Assistant
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BRJAN M. TANNER
Attorney at Law
401 Gooding Street North, Suite 107
Twin Falls, ID 83301
Telephone: (208) 735-5158
FAX: (208) 734-2383
Idaho State Bar #7450
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEROivIB

)
)

STATE OF IDAHO,

)

Case No. CV: 2011-0638

)
Plaintiff,

)
)

V.

)
)
)
)

JAIMI DEAN CHARBONEAU,

NOTICE OF HEARING

Defendant,

,;: * * * ~
YOU WILL PLEASE take notice that the Defendant will bring on for hearing his
MOTION TO BAR FURTHER PROSECUTION before The Honorable Judge Elgee, at the
Jerome County Courthouse, Jerome, tdaho, at the hour of2:00 p.m. on the 10th day of April,
2015, or as soon thereafter as counsel can be heard.
Dated this

O~ayof April, 2015.

TANNER LAW, PLLC

~-~~

Cyndy Raygoza

Legal Assistant
ljNOTICE OF HEARING
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CERTIFICATE OF MAILING

I do hereby certify that a full, true and correct copy of the foregoing
NOTICE OF HEARING was served to:

Jerome County Courthouse
FAX: (208) 644-2609

~axed

*ed

Blaine County Courthouse
FAX: 208-788-5527
John Charles Lynn
6661 N. Glenwood Street ·
Boise, ID 83714

~mail

Phone: (208) 860.. 5258

Kenneth Kurt Jorgensen
PO Box 83720
Boise, ID 83720-0010
Phone: (208) 332-3541
FAX: (208) 854-8074

Dated this

B~ day of April, 2015

~~
Cyndy Raygoza
Legal Assistant

'-
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"Court's email to counsel dated 4/2/2015 re : case status."
Jaimi Charboneau vs State of Idaho CV 2011-638

DISTRICT COURT
FIFT!I JU 'CJ/..L DIST
JE ROME GOP ,'TY I f1,. -JO
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t.7vliche, Ymerson

7 ~ ,l l\
./
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Gentlemen:

Again, I do not like doing things by email. Do not respond to this emcil EFll'- if'(llfa'tever motions
you like and set them for hearing, and it is probably too late to have any motions heard on Apri l 10,
unless you both want to . I will be there in Jerome.
I am in rece ipt of Mr. Jorgensen's Motion for Judgment and to Vacate Hearing. The State does
not feel there is anything to discuss at a status conference . Mr. Jorgensen's motion raises some good
points, but there are many more questions here that need addressed, and we still need to have a status
hearing to figure out how to address them . Or whether they will be addressed at all. Mr. Jorgensen

does not need to be physically present on the 101" un less he so chooses, but the Motion to Vacate the
Status Hearing is DENIED for the reasons below. Most or all of these things will need addressed sooner
or late r. Perhaps Mr. Jorgensen is correct that there is nothing left to do but enter judgment, but that is
no small matter, and the particu lars of that alone are very impo rtant Once that is done, this case is
large ly over. There is no rush to enter judgment, however, and there Is much to consider. And if that is
to be done soon, the following matters at least need to be considered by the parties before judgment
is entered, and at least some of them addressed at the status conference.

1) Mr. Charboneau can come (or not) to the hearing-I signed a transport order already; maybe
there is no reason for his transport if I can't set bond, but I will leave that choice to defense
counsel. For re asons set forth below, I believe I can set bond, and I might
2) Mr. Jorgensen suggests in his Motion to Vacate, that I may not be ab le to set bond in the
post-conviction case pending appeal, because it is a civil case . In my view, that depends on
what the judgment says and what exact judgment is entered. I invite prompt research .
There is not a lot of authority readily available on exactly what a court can, and cannot, do in
granting post-conviction re lief. My law clerk found some information on the
americanbar.org website under criminaljustice_standards_post conviction. At Standard 224.4(c), it recites that (apparently even before the Court gets to final judgment): "Courts
should have the power to order executions stayed, or to release applicants an recognizance

or with sufficient sureties in appropriate coses, pending final dispositions of applications for
post-conviction relief." Standard 22 -4.7(a)(i) deals with cases in which th e court finds the
cla ims to be meritorious: "The kind of affirmative relief ordered will vary with the nature of
the meritorious contention .... [l]f there is no bar to further prosecution, the order of the
court shou ld provide fo r discharge from custody within a stated period of time, unless,
within that time the state takes the necessary steps to commit the applicant to custody
pending reindictment, rearraignment, re.tria l, or resentence as the case may be . In some

instances, only a declaration of invalidity of the prior conviction may be required."
3) I have not yet entered judgment, on purpose. My belief is that once I do, IF the only relief I
can grant is t o vacate the conviction and order a new trial, the result will leave Charboneau
convicted of nothing. He will, therefo re, be released from jail because, per the state, I have
no case in which to set bond. That is why I believe I do have the authority in the post-
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4)

5)

6)

7)

8)

conviction case to set a bond, OR to keep him in custody until new proceedings get
underway, and set a time limit for a new trial to start, or for his release on bond in the event
it does not. (Say for example, in the event of an appeal.)
According to the State, there must be a new judge assigned to the murder case. Probably
true. Which murder case is that? The underlying case number? Will that case simply be
reopened and a new trial scheduled? And, presumably, a new judge appointed? That would
be my guess. OR, if there is to be a new trial, does someone initiate a new filing of a new
murder charge, with a new preliminary hearing? I doubt that, but I don't know. I have taken
the liberty of putting Administrative District Judge Bevan as a recipient of this email so that
he might not be too surprised if some of this lands in his lap.
And which judge stays a new trial pending appeal of the post-conviction? The postconviction judge or the murder trial judge? Presumably, that would be the judge that
entered the order granting a new trial in the first place, and whose order is being
appealed-the post-conviction judge. It may also be the court that enters post-conviction
relief can stay the order for new trial pending appeal, but not stay the order vacating the
conviction?? Then the defendant would be out without bond, and the only way bond would
be set is if proceedings in a new murder trial actually got underway, (more on that below),
and the court in that case could set a bond pending trial proceedings (NOT appeal
proceedings). Alternatively, if I stay the order vacating the conviction as well, why shouldn't
the defendant be entitled to bond? Or, if the State indicates (as they have) it will appeal the
post-conviction, and no one has any intention of conducting a retrial within a set period of
time, there is no reason this court should not address bond-there would be no new
murder trial pending and no other court to set bond unless or until the appeal on the postconviction got resolved. These things should be discussed at the status conference.
Mr. Jorgensen is probably right also that I have no jurisdiction to address Mr. Tanner's
Motion to Bar Further Prosecution. That is something that would have to be raised,
presumably, in the new/old murder case, before a new judge when and if new trial
proceedings actually got underway. I see just now that Mr. Tanner noticed it for hearing. I
will not hear it on April 10 if the State objects, and they have already.
Of some significance here, the Court's authority to set bond is not the only authority that is
being called into question. If Charboneau's conviction is vacated, the State may well appeal.
Does the AG's office have the authority to make that decision, or is that a new decision that
requires re-appointment of the AG at the request of Jerome County? That is, I see that if
there is an appeal, the AG represents the County on appeal per I.C. 19-4909. But I have no
idea as to the extent of the AG's authority on their original appointment on post-conviction
proceedings to proceed further on appeal or to make the decision to appeal. Does that
decision belong to the AG or to the elected Jerome County prosecuting attorney?
Presumably, if a new trial is ordered, it is the Prosecuting Attorney in Jerome County that
has to prosecute that action. Mr. Horgan may or may not have a conflict-I am not sure he
does. But Jerome County may or may not elect to have any new murder trial proceedings
prosecuted by the Attorney General. Someone else, presumably, could be appointed special
prosecutor for a new murder trial, even if a new trial is ordered and a stay granted stopping
trial or adversary proceedings, and that new prosecutor can do with the murder case what
they want. That is, if a stay is granted in the post-conviction action pending appeal,
someone needs to consider how far that stay will reach. Will it preclude Jerome County
from having a new attorney appointed as prosecutor at the present time in the underlying
murder case in order to examine whether Jerome County wishes to re-prosecute the
murder case? That is why I wanted to meet and discuss possible settlement with the
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parties before judgment is entered. If the State is not interested, that's fine with me. But
there are still so many moving parts to this case, (and will be for years to come) I felt now
might be a good time for the parties to consider that, especially considering that NONE of
the current players may be involved in this case for long, as everyone involved is subject to
some kind of re-appointment or to having their authority revisited, or circumvented.
9) Along that line, presumably, if the original murder case is just "re-opened," the State could
just re-arrest Mr.Charboneau on probable cause, without a warrant, and have him taken
before a judge for a bond hearing. But on whose authority? (There is no need to do that if I
require bond in this post-conviction case and the state appeals this case. Isn't that
something that should be discussed at present and perhaps be the subject of a stipulationsuch as the state won't re-arrest Charboneau pending appeal of the post-conviction?
) Unless or until a new prosecutor is appointed in the murder case, (unless the case simply
reverts to the Jerome County prosecutor, and he has no conflict of interest), it would seem
that NO ONE appears to have authority to act as prosecutor, or order or direct anything.
10) The defense is in the same position. Their authority to represent Charboneau probably
expires once I enter a judgment in this case. As this is a civil case, who represents
Charboneau on appeal of the post-conviction? Current counsel, at the continued expense of
Jerome County? Presumably. But before defense counsel can act in any murder case, they
must also be appointed, which probably has to occur AFTER the appointment of a new
judge.
These are some of the reasons we need a status conference. Much of what will happen will be
out of my control as soon as judgment is entered, but it may be out of ALL of yours as well.
Therefore, as I indicated, now would seem to be a good time to discuss settlement, and there
appears to be no urgent need to enter judgment. I am available the 10th if you choose to do so.
Frankly, I think you are all perfectly capable of discussing settlement on your own, and I do not
think it helpful at all for me to hear your relative positions. What might be helpful, perhaps not,
is if you were to hear my view from the middle-what I see as the risks to all sides, the time,
and the expense of going forward. John Horgan should be part of these discussions, at least to
listen. I am not likely to have this case much longer. Where it goes from here is not my concern.
If you wish, ( and both sides would have to agree) you need not say anything and I could simply
outline for all of you the risks of going forward as I see them. It would probably take less than
half an hour. Maybe you see all of the risks. Maybe not. I see substantial risk to all sides (and
expense) if the case continues. I can present my comments, if you wish, and you can go from
there-you can let me know your positions on the 10th. If either side does not wish me to make
comments, I expect to make prompt decisions on all the matters within my authority, and to
enter judgment, and you may all carry on. And it will not end soon, you may all be certain of
that. And if it goes forward without me, which is fine, I would volunteer to mediate it at any
time in the future, simply because I already know a lot about it.
Best regards, gentlemen.
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Idaho Attorney General
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PAUL R. PANTHER
Chief, Deputy Attorney General
Criminal Law Division
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KENNETH K. JORGENSEN ISB#4051

r.

Deputy Attorney General
Special Prosecuting Attorney

P.O. Box 63720
Boise, Idaho 83720..0010
Telephone: (208) 332-3096
Facsim~e: (208) 854-8083

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF JEROME
JAIMI DEAN CHARBONEAU,

)

)
Petitioner,

) CASE NO. CV~2011-638

vs.

)
)

STATE OF IDAHO,

) MOTION TO SHORTEN TIME
)

)
Respondent.

)

----------~__)
COMES NOW the Respondent, State of Idaho, by and through
undersigned counsel, and pursuant to I.R.C.P. 7(b)(3), moves to shorten time for
the hearing on its motion for stay of judgment. The State requests that its Motion
for Stay of Judgment be heard at the April 10, 2015 status conference and
hearing. The basis for this motion is both for the convenience of the Court and

MOTION TO SHORTEN TIME, Page 1
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parties and because the issues raised in the Motion for Stay of Judgment are
Integrally related to ~ssues the Court wishes to address on April 10.
DATED thi5

day of April 2015.

Kenneth K. Jorgens
Deputy Attorney Gen ral

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

.fR._ day of April

2015, I caused to be

served a true and correct copy of the foregoing Motion to Shorten Time to:

Brian M. Tanner
Attorney at Law
137 Gooding St W.
Twin Falls, ID 83301
Fax 208-734-2383

_ U.S. Mail postage prepaid
_ Hand Delivery
_ Overnight Mail
~Facsimile

John C. Lynn
Attorney at Law
6661 N. Glenwood
Boise, ID 83714

_
_
_

U.S. Mail postage prepaid
Hand Delivery
Overnight Mail
_,L_ Facsimile

Fax 208-258-8416
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Idaho Attorney General
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PAUL R. PANTHER

le merson
- Jvl,iche
--

Chief, Deputy Attorney General
Criminal Law Division

Gi' _ _

_ _ __

KENNETH K. JORGENSEN ISB#4051
Deputy Attorney General
Special Prosecuting Attorney

P.O. Box 83720
Boise, Idaho 83720-001 O
Telephone: (208) 332-3.096
Facsimile: (208) 854-8083

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF JEROME
JAIMI DEAN CHARBONEAU,
Petitioner,

vs.

)
)
) CASE NO. CV-2011-638
)

)
) MOTION FOR STAY OF JUDGMENT

STATE OF IDAHO,

)
)
)

_____________
Respondent.

,)

COMES NOW the Respondent, State of Idaho,

by and through

undersigned counsel, and moves for a stay of judgment pending appeal once
judgment is entered. The basis for this Motion is as follows:
The Rules of Civil procedure state that upon an appeal of a judgment Uthe
proceedings in the district court upon the judgment or order appealed from shall
be stayed as provided by the Idaho Appellate Rules." I.R.C.P. 62(d). The Idaho
Appellate Rules in turn provide an automatic stay of 14 days, IA.R. 13(a), and a
discretionary stay thereafter, I.AR. 13(b)(14).

"A stay of execution may be

granted when it would be unjust to permit the execution on the judgment, such as
where there are equitable grounds for the stay or where certain other

MOTION FOR STAY OF JUDGMENT, Page 1
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proceedings are pending." Haley v. Clinton, 123 Idaho 707, 709, 851 P.2d 1003,

1005 (1993).
The state intends to raise several issues on appeal, including, but not
limited to, the Court's ruling on the statute of limitation, successive petition and
res judicata barS; sufficiency of the evidence to support certain findings; whether
there were issues of material fact that required an evidentlary hearing; the
Court's hearsay rulings; and the scope of Brady.

Should the State prevail on

appeal, any proceedings In the crimlnal case during the pendency of the appeal
will be rendered a nullity.

Thus, a stay in this case falls squarely under the

grounds of other pending proceedings.
Because execution of the judgment will cause other proceedings in the
crlminal case, and because the ongoing viability of those proceedings depends

on the outcome of the appeal in this case, a stay of judgment is appropriate.
DATED this ~ay of Aprll 2015.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

i::_ day of April 2015,

I caused to be

served a true and correct copy of the foregoing Motion FOR Stay of Judgment to:

Brlan M. Tanner
Attorney at Law
137 Gooding St. W.
Twin Falls, ID 83301
Fax 208-734-2383

_

U.S. Mail postage prepaid

_

Hand Delivery

Overnight Mall

__l( Facsimile

John C. Lynn
Attorney at Law
6661 N. Glenwood
Boise. ID 83714

_
_

U.S. Mail postage prepaid
Hand Delivery

_

Overnight Mail

~Facsimile

Fax 208-258-8416

oseanNewman,Lega(Secretary
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LAWRENCE G. WASDEN
Idaho Attorney General

1c·s

PAUL R. PANTHER
Chief, Deputy Attorney General
Criminal Law Division

nrr· s Pl1 lc

'Micbe~

~

rstlll-

Y.,__
•
__

KENNETH K. JORGENSEN ISB#4051
Deputy Attorney General
Special Prosecuting Attorney
P.O. Box 83720
Boise, Idaho 83720-0010
Telephone: (208) 332~3096
Facsimile: (208) 854-8083
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO , IN AND FOR THE COUNTY OF JEROME
JAIMJ DEAN CHARBONEAU,

)

)
Petitioner,

) CASE NO. CV-2011-638

)
vs.

STATE OF IDAHO,
Respondent.

)
) OBJECTION TO MOTION FOR
)BOND
)

)
)

COMES NOW the Respondent, State of Idaho, by and through
undersigned counsel, and hereby files its Objection to Motion for Bond.

The

basis for this Objection is as follows:

Under the Idaho Uniform Post~Conviction Procedure Act, a court that
"finds In favor of the applicant" shall "enter an appropriate order with respect to
the conviction or sentence in the former proceedings" and "supplementary orders
as to rearraignment, retrial, custody, bail, discharge, correction of sentence, or
other matters that may be necessary and proper." I.C. § 19-4907(a). This statute
authorizes the post-conviction court to set forth what proceedings are necessary
in the criminal case to effectuate t he remedy it grants In the post-conviction
case. Thus , where the court vacates the conviction it may order proceedings
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consistent with that remedy such as a retrial (which appears to be the remedy
and procedure already granted by the Court). The order that there be a retrial, or
a correction of sentence, does not mean that the post-coriviction ~ourt will

conduct the retrial or resen1encing in the civil post-conviction case; rather, those
hearings would be conducted In the criminal case. Likewise, even though this
Court has jurisdiction to order that the issue of bail

be addressed in the criminal

case it lacks jurisdiction to conduct a ball hearing.
This reading of the statute is consistent with existing case law. In State v.
McAmis, 156 Jdaho 55, 320 P.3d 446 (Ct. App. 2014), the Defendant pied guilty
to grand theft In a subsequent petition for post-conviction relief the district court

concluded the prosecution had violated the terms of the plea agreement by not
making the agreed-upon sentencing recommendation and granted McAmis a

new sentencing. McAmis then filed a motion to withdraw his guilty plea, which
the district court denied. On appeal the Idaho Court of Appeals concluded that
the district court lacked subject matter jurisdiction to even consider the motion to

withdraw the guilty plea, reasoning that "Idaho Code § 19-4907 authorizes action
in a criminal case when a defendant successfully obtains post-conviction relief....

However, the courts subsequent jurisdiction in the criminal case is narrowly
constrained to the ordered relief. The district court, presiding over the criminal
case, then had the finite power to effectuate that remedy."
448.

lsL. at 571 320 P.3d at

Because the post-conviction court had granted the remedy of a new

sentencing but left McAmis' conviction intact, the district court in the criminal

case lacked jurisdiction to entertain a motion challenging the conviction. .[Q,=,
This Interpretation of I.C. § 194907 is, in turn, consistent with case law
governing remedies granted on appeal. In State v.

Hosex,

134 Idaho 883, 11

P.3d 1101 (Ct. App. 2000), Hosey prevalled on the initial appeal of his criminal
case, and the Court of Appeals set aside the trial court's order denying Hosey's

motion to suppress. On remand the trial court not only held an in camera hearing
on the motion to suppress (holding that the State was entitled to assert the
informant privilege) as ordered by the appellate court, but also ruled on (and

rejected) a motion to withdraw the guilty plea. }SL at 885, 11 P.3d at 1103. The
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court stated the general rule of jurisdiction on remand as follows: "The general
rule is that, on remand, a trial court has authority to take actions it is specifically
directed to take, or those which are subsidiary to the actions directed by the

appellate court." ilL, at 886, 11 P.3d at 1104. Noting that Hoseys motion was not
based on a claim "unrelated to [the Court's] opinlon,n the Court of Appeals held
that "ruling on the effect of an appellate court's decision under the terms of a plea
agreement is necessarily subsidiary to any other directive on remand where a
defendant has entered a conditional guilty plea," and therefore within the trial
court's jurisdiction following remand.

~

The State submits this Court in the

post-conviction action is in the same situation as an appellate court that has
reversed the lower court; it should order its remedy, but actually effectuating that
remedy Is left to the court in the criminal case.
This Court has already made findings that, when final, will require a new
trial. It found no issues with the charge or the finding of probable cause. The
status of the criminal case, once this Court's order becomes final, is the same as
any criminal case post...information but pre-trlal. To effectuate the relief granted-

a new trial-the criminal court will necessarily be vested with jurisdiction to rule
on Issues addressing Charboneau's pre-trial incarceration or release on bail, as
well as other Issues related to how and when to conduct the trial.
Without conceding the correctness of the Court's rulings so far, the State
does not object to the Court ordering whatever criminal procedures are required
lri the crlmlnal case to effectuate Its remedy, fncludlng proceedings on ball. The

State does contend this Court lacks jurisdiction to actually conduct those criminal
proceedings, including holding a ball hearing, in this civil post-conviction case.

DATED this £day of April 2015.
enneth K. Jorgan
Deputy Attomey Gen
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this ~ day of April 2015, I caused to be

served a true and correct copy of the foregoing Objection to Motion for Bond to:

Brian M. Tanner
Attorney at Law
137 Gooding St. W.

Twin Falls, ID 83301
Fax 208-734-2383
John C. Lynn
Attorney at Law
6661 N. Glenwood
Boise, ID 83714

_

U.S. Mail postage prepaid
Hand Delivery
Overnight Mail
~Facsimile

_

U.S. Mall postage prepaid

Hand Delivery
_ Overnight Mail
~Facsimile
_

Fax 208-258-8416

~

Rosean Newman, Legal Secretary
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Attorney General
State of Idaho

PAUL R. PANTHER
Deputy Attorney General

Chief, Crim fnal Law Division
KENNETH K. JORGENSEN
Idaho State Bar# 4051
Deputy Attorney General

DEPUTY

n

1 ~ -. '

P. 0. Box 83720
Boise, Idaho 83720-0010
(208) 334-4534

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR JEROME COUNTY

JAIMI DEAN CHARBONEAU,

)

)

Jerome Co. Case No.

)

CV-2011-638

vs.

)
)
)

Supreme Ct No.

STATE OF IDAHO,

)

NOTICE OF APPEAL

_____________

)

Petitioner-Respondent,

Respondent-Appellant.

)
)

TO: JAlMI DEAN CHARBONEAU, THE ABOVE-NAMED RESPONDENT, JOHN
C. LYNN, 6661 GLENWOOD ST, 1301SE, ID 83714, BRIAN M. TANNER, 137
GOODING ST WEST, TWlN FALLS, ID 83301, AND THE CLERK OF THE
ABOVE-ENTITLED COURT:

NOTJCE IS HEREBY GIVEN THAT:
1.

The above-named appellant State of Idaho, appeals against the

above-named respondent to the Idaho Supreme Court from the DECISION ON
MOTION FOR SUMMARY JUDGMENT, entered In the above-entitled action on

NOTICE OF APPEAL - 1
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the 23rd day of March, 2015, the Honorable Robert J. Elgee presiding. This

appeal will be perfected by entry of a Judgment. I.A.R. 17(e)(2).
2.

The state has a right to appeal to the Idaho Supreme Court, and

the judgmen~ or orders described In paragraph 1 above are appealable orders
under and pursuant to Rule 11{a)(1), J.A.R.

3.

Preliminary statement of the Issue on appeal: Whether the dis1rict

court erred in ruling on the statute of llmltations, successive petition and res
judloata bars; sufficiency of the evidence to support certain findings; whether
there were Issues of material fact that required an evidentiary hearing; the district
court's hearsay rulings; and the scope of Brady.
4.

To undersigned's knowledge, no part of the record has been

sealed.
5.

The appellant requests the preparation of the following portions of

the reporter's transcript:

(a)

The hearing on the State's Second Motion for Summary

dismissal, held May 24, 2013 (Sue Israel, reporter, estimated pages unknown};
{b) The evidentiary hearing, which started October 16, 2013 and

continued thereafter (Sue Israel, reporter, estimated pages unknown):
(c) The continued evidentlary hearing, held November 25, 2013
{Sue Israel, reporter, estimated pages unknown};
(d) The oral argument on the evidentiary hearing, held December
9, 2013 {Sue Israel, reporter, estimated pages unknown);

NOTICE OF APPEAL - 2
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The oral argument on Charboneau's motion for summary

judgment, held September 19, 2014 (Sue Israel, reporter, estimated pages
unknown).
6.

Appellant requests the nomial

7.

I certify:

clerk's record pursuant to Rule 28,

I.A.R.

(a)

That a copy of this notice of appeal is being served on each

reporter of whom a transcript has been requested as named below at the
address set out below:

sue ISRAEL
Court Reporter
Jerome County Courthouse
233WMain St
Jerome, Idaho 83338
(b)

That arrangements have been made with the Jerome County

Prosecuting Attorney who will be partly responsible for paying for the reporter's
transcript;

(c)

That the appellant is exempt from paying the estimated fee

for the preparation of the record because the State of Idaho is the appellant (I.C.

§ 31-3212(2));
(d)

That there Is no appellate flllng fee since this is an appeal in

a post-conviction case (J.A.R. 23(a)(10));
(e)

That service Is being made upon all parties required to be

served pursuant to Rule 20, I.AR.
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It

DATED this 6th day of April, 2015.

CERTIFICATE OF MA(LING
I HEREBY CERTIFY that I have this 6th day of April, 2015, caused a true
and correct copy of the attached NOTICE OF APPEAL to be placed fn the United
States mail, postage prepaid, addressed to:
THE HONORABLE ROBERT J. ELGEE
Jerome County Courthouse
233WMain St
Jerome, Idaho 83338
JOHN C. LYNN
6661 Glenwood St
Boise, ID ~3714
BRIAN M. TANNER
137 Gooding St West
Twin Falls, ID 83301
SUE ISRAEL
Court Reporter
Jerome County Courthouse
233 WMain St
Jerome, Idaho 83338
HAND DELIVERY
MR. STEPHEN W. KENYON
CLERK OF THE COURTS

P.O. Box 83720
Boise, Idaho 83720-0101

KKJ/pm
NOTICE OF APPEAL - 4
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JOHNC.LYNN
Attorney at Law
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Jriichelle Emerson

208.860.5258

~

john@johnlynnlaw.com
ISB #1548
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DY-:::-::-:--~~ ~~ ~
DEPU TY r I ·~ •

BRIANM. TANNER
Tanner Law PLLC
t..t1:1JGoodingSt. t4.~.iih 10,
Twin Falls, ID 83301
208.735.5158
ISB# 7450

Attorneys for Petitioner

IN THE DISTRICT COURT OF Tim FlFTH JUDICIAL

DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF JEROME

JAIMJ DEAN CHARBONEAU, )
)
Petitioner,

)

Case No. CV-2011-638

V.

)

TIIB STATE OF IDAHO,

) PETITIONER'S REPLY TO
) STATE'S RESPONSE TO
) MOTION TO BAR FURTHER

Respondent.

) PROSECUTION AND MOTION
FOR RECONSIDERATION

C01\1ES NOW The above-natned Petitioner, by and through his co-counsel of record,

JOHN C. LYNN, and hereby submits this REPLY TO STATE'S RESPONSE TO MOTlON TO
BAR FURTHER PROSECUTION. (The State's RESPONSE is contained within its MOTION
FOR JUDGMENT AND TO VACATE HEARING, page 2, filed on or about April 2, 2015).
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Furthennore, the Court, in its email communication dated April 3, 2015, indicated that it will not

hear Petitioner's MOTION TO BAR FURTHER PROSECUTION at the hearing scheduled for
April 10, 2015. Petitioner requests the Court to reconsider this ruling, as the ABA Standards 224.7(ii) and Idaho Code §19-4907 ad"Vise and require this Court to consider said MOTION.
The State's first contention is that "Charboneau now wishes to change his request for

relief and requested by motion [sic] is not gl'Ounds to re·open the legal issues resolved in the
Decision', (DECISION ON MOTION FOR SUMMARY JUDGMENT, filed March 23, 201 S).

This assertion is incorrect jn two ways. First, Charboneau has not changed his request

for relief; he has consistently requested that the conviction be vacated (see :MEMORANDUM
IN SUPPORT OF PETITIONER'S MOTION FOR SUM~M:ARY JUDO:M.ENT, p. 28). Second,

Petitioner does not seek to re-.open any legal issues already resolved. What the Petitioner does

seek is appropriate reliefbased on the post-conviction proceedings and Idaho Code §19-4907(a):
If the court finds in favor of the applicant, it shall enter an appropriate order with respect
to the conviction or sentence in the former proceedings, and any supplementary orders
as to rearraignmeot, retrial, custody, bail, discharge, correction of sentence, or
other matters that may be necessary and proper. The court shall make specific
fin~ings of fact, and state expressly its conclusions of law, relating to each issue
presented. This otdet is a final judgtnent.

Emphasis added

Pursuant thereto, this Court has found in favor of Petitioner and is prepared to enter an
appropriate Judgment with respect 0 to the conviction" - vacating the conviction. Morcove~,

this statute authorizes the Court to enter other supplementary orders that "may be necessary and
proper'', based on the entire post-conviction proceedings. Petitioner now requests that the Court
not only vacate the conviction, but bar fut'ther prosecution, based on the findings and conclusions
set forth in the DECISION.

1
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As cited in the MOTION TO BAR FURTHER PROSECUTION, in Morales v.

Portuondo, 165 F.Supp.2d 601 (S.DN.Y. 2001), on habeas corpus relief', did bar further
prosecution for the same reasons outlined here - lost evidence and witnesses (Id., p. 612). The

bar imposed in Morales was based on constitutional due process.
In Commonwealth v. Smith, 615 A.2d 321, 532 Pa. 177 (Pa. 1992) the PennsyJvania
Supreme Court barred retrial of the defendant on "double jeopardy" grounds because of a
violation of Brady v. Maryland, 373 U.S. 83, 83. S.Ct. 1194, 10 L.Ed.2d 215 (1963)-tbe same

basis for relief here:
We now hold that the double jeopardy clause of the Pennsylvania Constitution prohibits
retrial of a defendant not only when prosecutorial misconduct is Intended to provide the
defendant into moving for a mistrial, bllt also when the conduct of the prosecutor is
Intentionally undertaken to prejudice the defendant to the point of the denial of a
fair trial. Because the prosecutor's conduct in this case was intended to prejudice the
defendant and thereby deny him a fair trial, appellant must be discharged on the grounds
that his double jeopardy rights, as guaranteed by the Pennsylvania Constitution, would be
violated by conducting a second trial. Order reversed and appellant discharged.
532 Pe.. at 186
Emphasis added

Moreover, when the State conduct.s itself to deliberately suppress and delay a criminal
defendant's right to pursue post-conviction· remedies, then a bar to re-indictment and retrial is an
appropriate remedy under the due process clause (see United States v. Ramos-Gonzalez. 121610, 13-1263 (1st Cjr. 2015)). The State here successfully delayed Petitioner's ability to seek

post-conviction relief based on the confiscated and .suppressed Arbaugh Letter and Gold
Statement for twenty-two yea(s (1989-2011). This is a disturbing violation of due process. In
such situations, other courts have granted the bar requested here in the extraordinary case in

1

Federal habeas corpus !'elief is comparable to state post-conviction rellef.
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which constitutional violations (e.g. Brady claim) cannot be remedied by a retrial (see Capps v_

Sullivan, 13 F.3d 350 (10th Cir. 1993); Satterlee v. Wolfenbarger, 453 F.3d 362 (61h Cir. 2006);
Wiggins v. Estelle, 681 F.2d 266 (51h Cir. l982)).
This case is such an extraordinary case for all the reasons set forth in this Court's
DECISION. If Jerome County contests this MOTION TO 'BAR FURTHER PROSECUTION,

then Petitioner is entitled to a ruling, as it is a proper motion pursuant to Idaho Code 19-4907
and the ABA Standards cited above. If Jerome County does not contest, then it is moot.

DATED This 6th day of April, 2015.

John C. Lynn
JOHNC.LYNN
Co-counsel for Petitioner
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OFFICE

CERTIFICATE OF SERVICE

"''

I HEREBY CERTIFY That on this .ft_ day of April, 2015, I served a true and correct
copy of the foregoing document, as indicated below:

U.S. Mail, postage prepaid
Hand Delivery
Federal Express
Electronic Mail
Facsimile 208.&54.8083

KENNETH K. JORGENSEN
Deputy Attorney General
Special Prosecuting Attorney
State of Idaho
700 W. State St. 4t1t Floor
P. 0. Box 83720
Boise, ID 83720-0010

0

JOHN HORGAN

a

U.S. Mail~ postage prepaid

Jerome County Prosecuting Attorney
233 W. Main St.
Jerome, ID 83338

CJ

Hand Delivery

D

Federal Express
Electronic Mail
Facsimile

DATED This

L

D

D

~

IJ

~

J ..

day of April, 201 S.
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JOHN C. LYNN
Attorney at Law
6661 N. Glenwood
Boise, ID 83714
208.860.5258
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john@jobnlynnlaw.com
ISB #1548
BRIAN M. TANNER
Tanner Law PLLC
401 Gooding St. N. Suite 107

Twin Falls, ID

83301

208.735.5158
ISB# 7450

Attorneys for Petitioner
IN THE DISTRICT COURT OF THE F[FTH JUDICIAL DISTRICT OF THE STATE OF

IDAHO, IN Al\1D FOR THE COUNTY OF JEROME

JAMI DEAN CHARBONEAU
Petitioner,

Case No. CV 11-638
RESPONSE TO STATE'S OBJECTION TO
MOTION FOR BOND

v.

STATE OF IDAHO
Respondent.

The Petitioner, by and through counsel, hereby responds to the Staters OBJECTION TO
MOTION FOR BOND.

The .rule allowing the Court to col:i.side1: bond in post conviction cases is clear. I.C. 194907(a) states:

If the court finds in favor of the applicant, i t shall
enter an appropriate order with respect to the conviction
or sentence in the former proceedings, and any
supplementary orders as to rearraignrnent, retrial, custody,
bail, discharge, cor=ection of sentence, or other matters
that may be necessary and proper .
RESPONSE TO OBJECTION TO MOTION FOR BOND - 1
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This rule clearly states that the court who .finds tn favor of the applicant shall enter
appropriate orders with respect to bail, discharge or custody detennination. There is nothing in
the rule that states that another court, or a criminal court, is the only court which can make such
determinations. The rule actually says the opposite. It gives express authority to the post
conviction court to address issues of custody, bail or discharge.

The state argues that "where the court vacates the conviction it .may order proceedings
consistent with that remedy such as a retrial." See State's Objection pp. J..]. The post conviction
court can order a retrial consistent with the 1,ue; it can also order bail pursuant to the rule. There
is nothing in the rule that says a court can enter an order for retrial but can't make an order
regarding bail. If such were the case, the rule would say so.

The state relies on State v. McAmts, 156 Idaho st 320 P.3d 446 (Ct. App. 2014) and
State v. Hosey, 134 Idaho 883,. 11 P.3d 1101 (Ct. App. 2000), in support of its argument that the

Petitioner is not entitled to bail or discharge. These cases merely hold that in some
circumstances one court handles the post conviction issues and another court handles
resentencing or enforcing a plea agreement. These cases say nothing about a post conviction
court's ability to addtess the issue of bond, discharge or custody.

It is uncertain as to whether or not the state will file a new charge for first degree murder.
That detennination and a determination of stay under Idaho Appellate Rule 13(a), will obviously
affect how this case moves fotward and how it will be handled. What is certain based on the
rule, I.C. 19-4907(a), is that the Petitioner qualifies now for either bond, discharge or custody
cktermination by the cur.rent judge handling this post conviction case.
The rule clearly allows the post conviction court to consider bail and indeed in this case,
that would be the just result. The state seeks to nullify the decision granting post conviction
RESPONSE TO OBJECTION TO MOTION FOR BOND - 2
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relief by arguing that custody cannot be addressed. Post conviction relief in the form of a new
trial has been granted and bail or discharge is the appropriate consequence.

4..
Respectfully Submitted This...1._ day of April, 2015.

Briaft~.--

-

~
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CERTIFICATE OF SERVICE

I undersigned, certify that on the 1
day of 'W\Z:\ \
, 2015, I caused
a true and correct copy of the foregoing RESPONSE TO STATE'S OBJECTION TO
MOTION FOR BOND to the following person(s):

Jerome Courthouse

(J.) Faxed

FAJ{:208-644-2609

Blaine Courthouse
FA){:208-788-5227

Kenneth K. Jorgensen
FAJC:208-854-8074

<X.Faxed

John Horgan
F~:208-644-2639

NJ Faxed
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Tanner Law PLLC

401 Gooding St. N. Suite 107
Twin Falls, ID 83301
208.735.5158
ISB# 7450

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF TRE STATE OF
IDAHO, IN AND FOR THE COUNTY OF JEROME
JAMI DEAN CHARBONEAU
Case No. CV 11-638
Petitioner,
MOTION TO SHORTEN TIME

v.
STATE OF IDAHO
Respondent.

Comes now the above-named Pe:titioner, by and through his co-counsel of record, JOHN

C. LYNN, and hereby moves this Court, pursuant to I.R.C.P. 7(b)(3), to shorten time for the
hearing on.his MOTION FOR CONTINUED APPOrn'TMENT OF COUNSEL ON APPEAL.
Petitioner requests that this Motion be heard at the April 10, 2015 status confe1;ence and

hearing.
The basis for this Motion is both for the convenience of the Cowt and parties and because
the issues raised in said Motion are integrally related to the issues the Court wishes to address on

April 10.

DATED This 9th day of April) 2015.

MOTION TO SHORTEN TIME - 1

639 of 686

APR-09~015 THU 02:33 PM

, NNER LAW OFFICE

'7'

FAX No,

121342383

p,
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Co-counsel for Petitioner
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CERTIFICATE OF DELIVERY

I undersigned, certify that on t h e ~ day of___.Jp..11µ--~--~.............,.• 2015, I caused
a true and correct copy of the foregoing MOTION TO SHORTEN TIME to the following

person(s):

Jerome County Courthouse
FAX: 208-644-2609
Blaine County Courthouse

FAJC:208-788-5527

~ed

Kenneth Kurt Jorgensen

~ed

PO Box 83720

ID 83720-0010
--Boise,
FAX: (208) 854-8074

~~
Cyndy Raygoza,
Legal Assistant
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BR1AN M. TANNER
Tanner Law PLLC
401 Gooding St. N. Suite 107
TVlrin Falls, ID 83301
208. 735.5158
ISB# 7450

IN THE DISTRJCT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND POR THE COUNTY OF JEROtvffi

JAMI DEAN CHARBONEAU
Petitioner,
v.

STATE OF IDAHO

Case No. CV 11-638
MOTION FOR CONTINUED
APPOINTMENT OF COUNSEL ON
APPEAL

Respondent.

Comes now JOHN C. LYNN, i:~:l-counsel for tb,e above-named Petitioner, and hereby
moves this Court, pursuant to Idaho Code §19-4907(a), I.AR. 13(b)(19) and ABA Standards
22-5.2, for an Order continuing the appointment of Petitioner's present counsel, JOHN C.
LYNN and BRIAN M. TANNER, on appeal until the State Appellate Public Defender's Office
or the Jerome County Public Defender's Office assumes further responsibility for the appeal.
This Motion is based on the following:

1. Petitioner is indigent wid has be,~n represented in this proceeding by appointed counsel,
JOHN C. LYNN and BRIAN M. TANNER.

MOTION FOR CONTINUED APPOINTMENT OF COUNSEL ON APPEAL " 1
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2. Respondent. State of Idaho, prematurely, on or about April 6, 2015, filed a Notice of
Appeal of this Comt's DECISION FOLLOWING SUMMARY JUDG:MBNT PROCBEDINOS
dated March 23, 2015, and a MOTION FOR STAY OF JUDGMENT; this Notice was filed prior
to the issuance of a final judgment in the case.

3. Counsel for Petitioner anticipate that the State will pursue a stay of Judgment in the Idaho
Supreme Court, which will be a critic.al stage of the appellate proceedings and, therefore,

necessary for Petitioner to be represented by counsel.
4. Present counsel for Petitioner are familiar with the proceedings and legal issues in the case
to date·and are prepared to represent and protect Petitioner's rights with regard to any Motion for
Stay or other appellate proceedings.
5. Therefore, pursuant to the above authority and in the interest of justice, present counsel

should be appointed, temporarily, to represent Petitioner on appeal.

DATED This 9th day of April, 2015.

JOHNC.LYNN

Co-counsel for Petitioner
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CjfRTIFICATE OF DELIVERY

I undersigned, certify that on the

o/ day of ftp~

,2015, I caused

a true and correct copy of the foregoing :MOTION FOR CONTINUED APPOINTMENT OF

COUNSEL ON APPEAL to the followbg person(s):

Jerome County Courthouse

FA.X::208-644-2609
Blaine County Courthouse

FA){:208-788-5527
Kenneth Kurt Jorgensen
PO Box 83720
Boise, ID 83720-0010
FAX: (208) 854-8074

~o~~
Legal Assistant
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[ ~ad.ca.st · [ ] photograph the following court proceedins:

Case No.:
Date:

2.:00 p~

Time:

s.)612,twt S

Location:

Presiding Judge:

J have read the Rule 45 of the Idaho Cowt Administrative Rules regarding ca.ineras in the courtroom,
and will comply in all respects with the provisions of that rule, and will also mm oortaln that au other

persons frmn my organization participating in video or audio 1'ecording or broadcasting or
photographhi.g of the court proceedings have read Rule 45 of the Idabo Court Administrative Rules aud
will comply in r.U respects with the provisic1n;3 of that rl.lle.
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rl.13QUESHO Ol3'1'A1N APPROVAL. 1'0 VJDBO IU!CO!tO, RROADCAST
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Order
1"HE! COURT. h1.vlng oonAldertd the above Requo1t for Approv•I undor Aulc 45 of th, ldaho Court
Administrative Rulos. hnrwby ordeni th1t-pormlulon to vfdgg.1199:n] the abovn htarina is:

(. ,k &o

un~er the following

restrlcttons in addition to tho.. lat forth ln Ruic 45 of the Idaho Court

Administrative Rulet;

[ ] D:mNIED.

THE COURT. havins con!lldered the above Requc,;t for Approval under Rulo 45 of the ldaho Court
Admini!il;rltiv1 Rules, hem>y ordelt that pennlulon to iir'Ofl4Qllt the above hearing Is:
~
Jlt\NnD under the following 1'6Wictlons In arldltlOfl to than IICt forth In Rule 4S of tho Idaho Court
Admlrilstrative Rulaa:
l,. ( Vt:.

fJ r

[ JDEND!il>.

THB COURT, ha.ving oonaid«cd tha abov~ Request for Approval under Rule •~ of the Idaho Court
Admlni1tr11.tive R&ll~. hl!!S'Chy ordors1he1 pennl59ion ta ghQ!QmU the abovo hOMins is:

[ J GRANTED under the following reetrictlons In additilJll to 1hoso ast fanh In Rule 45 of th6 Idaho Court
Admlnlatrative Rulea:

[ ]DENmD
AU lrn9'es and audio rocord.inGI CJIJ>lllred in tt,c counroorn, whedlcr before, dufin; or after ttie lalUII oowt procatdlnp,
by ony poOI photographer or vidQa and broadaalt c.a~ra o ~ aha Il be ,hared with other mtdla orgB11lzatlan1 as
,equlr&d hy 11..111, 4S ofd,e Idaho Court Admininmiw Rul&s.
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CERTIFICATE OF MAILING

I hereby certify that on the

g__

day of~

. 20 ))~ 1 caused to be served a true and

correct copy of the foregoing, by the method indicated below, and addressed to the following:

( ) U.S. Mail
( ) Hand delivered

-tif""axed

1 /

13 LJ-/077

( ) Court Folder

( ) U.S. Mail

~e'~-w1Y
( ) Court Folder

°'
:>
3
'fl:Faxed l?J~ - {)
( ) U.S. Mail

( ) Hand delivered

O

( ) Court Fold~r

/

Clerk
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BRJAN M . TANNER
Tanner Law PLLC
l 37 Goodi ng St. West
Twin Falls, ID 8330 1

208.735.51 58
!SB# 7450
Atto rn eys for Petitioner

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL
DISTRICT OF THE ST ATE OF IDAHO,
IN AND FOR THE COUNTY OF JEROME

JAHv11 DEAN CHARBONEAU,
Petitioner,
V.

THE STATE OF IDAHO ,
Respondent.

)
)
)
)
)
)
)
)

Case No. CV-2011 -638

ORDER FOR CONTINUED
APPOINTMENT OF
COUNSEL ON APPEAL

. Based upon the Petitioner's MOTION FOR CONTINUED APPOfNTMENT OF
COUNSEL ON APPEAL and good and sufficient cause appearing therefor;
IT JS HEREBY ORDERED That the appointme nt of the Petitioner's counsel, JOHN C.
LYNN and BRI AN M. TANNER, shall cont inue on appea l, upon the same tenns and cond iti ons

ORDER FOR CONlTNUE D APPOINTMENT OF COUNSEL ON APPEAL ·

I
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as heretofore appoi nted, subject to assumption of Petitioner's representation by either the State
ppellate Public Defender's Office or the Jerome County Public Defender's Office.

DATED This

_j_ day of April, 2015.

District Judge

ORDE R FOR CO T INUED APPO I TMENT OF COUNSEL ON APPEAL -

2
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IAN ER AW OFFIC E

BRIAN M. TANNER
Attorney at Law
401 Goodii1g Street North, Suite 107Twin Falls, ID. 83301
Telephone: (208) 735-5158

Facsimile: (208) 734-2383
Idaho State Bar #7450
CERTIJ~ICATE OF MAILING

I do hereby certify that a full, tn1e and correct copy of the foregoing ORDER TO

CONTINUED APPOINTMENT OF COUNSEL ON APPEAL was mailed to:

( ) Faxed

Brian M. Tanner
401 Gooding Street North, Suite 107
Twin Falls, ID 83301

~
( ) Hand Delivered

Fax: (208) 734-2383

Kenneth Kurt Jorgensen
PO Box 83720
Boise}ID 83720-0010

~

( ) Faxed
ed.

( ) Hand Delivered

FAX: (208) 854-8074

( ) Faxed
( 2>iaited

John Charles Lynn

6661 N. Glenwood Street
Boise, ID 83714

DATED this

j_

day of~

"TJ Hand Delivered

. 2015.

Deputy Clerk

653 of 686

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO,
IN AND FOR THE COUNTY OF JEROME
Civil Minute Entry
Jaimi Dean Charboneau vs State of Idaho
CV 2011-638
DATE: 4-10-15
Honorable Robert Elgee, District Judge presiding
Maureen Newton, Court Reporter
Traci Brandebourg, Minute Clerk
Courtroom: District Court #2
MATTER BEFORE THE COURT: Motion for Bond and Status

2:08 p.m.
This being the time and place set for a motion and status, court convenes.
Mr. John Lynn and Mr. Brian Tanner, appearing on behalf of the Petitioner,
Jaimi Charboneau, who is also present personally (Incarcerated)
Mr. Ken Jorgensen, appearing on behalf of the State.
2:08 p.m.
Court calls case.
2:08 p.m.
Parties identifies themselves for the record.
2:08 p.m.
Court reviews file herein. Reviews decision that was entered.

2:11 p.m.
Mr. Lynn addresses the Court. Resting on the pleadings that have been filed. Items
that haven't been offered into wants to have the Clerk take custody. These were
disclosed to them in November by the State.
2:14 p.m.
Court will enter a judgment and end this. Mr. Lynn can take that issue of items with
the Supreme Court.
2:15 p.m.
Mr. Lynn responds. Not proceeding further on the post-conviction matter with
evidence.
2:15 p.m.
Court addresses the Parties regarding setting bond and other motions.

District Court Minute Entry
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2:19 p.m.
Mr. Lynn addresses the Court. Two main issues are bail and State's motion to stay.
Supreme Court's mandamus is a bit confusing. Mandamus came as short notice.
Manipulation of the process. Reads it as the Court can rule on anything except
releasing Petitioner. Strongly objects to any stay.
2:22 p.m.
Court believes there are two parts for entering a judgment. Not going to be a trial
until the order gets upheld.
2:23 p.m.
Mr. Lynn responds. No need for this Court to stay the portion of the judgment of
conviction.
2:24 p.m.
Court appointed Mr. Lynn for the portion on appeals. Question of who will be
viewing the bills. Last thing to take up is bond.
2:25 p.m.
Mr. Jorgensen addresses the Court. Copies of the petition for mandate was served
on Mr. Lynn and Mr. Tanner. Would like to go through briefly of the petition itself.
State's concern is finalizing the legality of the judgment. Addresses the continued
representation of counsel. Court responds.
2:32p.m.
Mr. Tanner addresses the issue of bond. OR release or low bond.
2:36 p.m.
Mr. Jorgensen responds.
2:38 p.m.
Court addresses the issue of bond. Can only decide that there can be a bond and
another Court is to set the bond. This Court believes it can set a dollar amount.
2:39 p.m.
Mr. Jorgensen continues his response to the issue of bond. This is a capital murder
case. Ultimately requests that bond be denied.
2:40 p.m.
Mr. Lynn responds. State's position is absurd.
2:42 p.m.
Court makes comments to the Parties. Sets the bond at $20,000 cash or surety. To
appear and present himself in a murder case proceedings. To be tried within 210
days within the final judgment or bond is exonerated and he cannot be retried. Not

District Court Minute Entry
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appropriate for the State to arrest him on probable cause and never commence with
a murder.
3:19 p.m.
Mr. Lynn responds. Appropriate to set a time limit.
3:30 p.m.
In the event there is no appeal,
3:20 p.m.
Mr. Lynn addresses custody issue. Petitioner would like to be in the Blaine County
Jail.
3:21 p.m.
Court would send him back to the penitentiary.
3:21 p.m.
Mr. Tanner addresses the Court. No room in the Jerome County Jail.
3:21 p.m.
Court will put in judgment will stay a new order pending appeal. Not staying the
order vacating the conviction.
3:22 p.m.
Court in Recess.
/
End Minute
trY,
Attest: - - --t-,;,- - - Traci randebourg
Deputy Clerk
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JOHNC.LYNN
Attorney at Law
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john@johnlynnlaw.com
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BY
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BRIAN M. T.A..NNBR
Tfillller Law PLLC
401 Gooding St. N. Suite 107
Twin Falls, ID 83301
208.735.5158
ISB# 7450
Attorneys for Petitioner

IN THE DISTlUCT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OP JEROME
JAMI DEAN CHARBONEAU
Petitioner,

Case No. CV l lw638

v.

MOTION TO PREPARE TRANSCRIPT

STATE OF IDAHO
Respondent.
COMES NOW the above-named Pctitionc:r>by and through his counsel of record, hereby
requests preparation of the bond/statu.s hearing transcript, paid for at county expense. This
hearing took place on April 10, 2015 at 2:00 prn.
DATED This 13th day of April, 201 5.

~

B~Co-counsel for Petitioner

MOTION TO PREPARE TRANSCRIPT - 1
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TANNER LAW OFFICE

~
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CERTIFICATE OF DELIVERY

I widersigned, certify that on the / ,?~Y of

ftp~./

,2015, I caused

a true and correct copy of the foregoing MOTION TO PREPARE TRANSCRIPT to the
following person(s):

John L. Horgan
Address: 233 W. Main Street
Jeromet ID 83338
FAX: (208) 644-2639

Kenneili Kurt Jorgensen
Address: PO Box 83 720
Boise, ID 83720-0010
FAX: (208) 854-8074

( ) Mailed

°KFaxed
( ) Hand Delivered
( ).E-mail
( ) Mailed

~Faxed
( ) Hand Deliyered
( ) E-mail

Blaine County Courthouse
For Judge Elgee's Review

( ) Mailed

FAJ{:208-788-5527

( ) Hand Delivered
( ) E-mail

John Charles Lynn
Address: 6661 N. Glenwood Street
Boise, ID 83 714
Email: john@johnlynnlaw.com
Jerome County Courthouse
FAX: 208-644-2609

~axed

( ) Mailed
( ) Faxed
( ) Hand Delive1:ed
~E-mail
( ) Mailed
WFaxed
( ) Hand Delivered
( ) E-mail

@rlcAf~~
Cyndy Raygoza,
Legal Assistant
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF JEROME
Jaimi Dean Charboneau

)
Case No. CV - 2011 -638

Pl ai11 tiff/Petitioner,
VS.

State ofldaho,

)
)
) JUDGMENT
)
)
)
)

DefendanVRe pondent.

n JDGM NT IS

~

TERED AS FOLLOWS:

I. Petitioner Jaimi Dean Charboneau is entitled to post-con iction relief. His conviction
and sentence imposed in Jerome County in case nos. l 027 and/or J028 upon a charge of first
degree murder is hereby VACATED.
2. Charboneau is entitled to a new trial in the same case. Any new trial must commence

within 2 10 days of any final order from the Idaho uprem Court in this post-conviction case
either affirming the j udgment of this court or dismissing any appeal from this j udgment filed by
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.

the State of Idaho, or Charboneau may not be retried for murder, or any lesser included offense.
arising in Jerome County case nos. I 027 and/or I 028. In the event the State of Idaho foregoes an
appeal of this Judgment, trial must commence within 210 days of the date of the clerk's file
stamp upon this judgment, or Charboneau may not be retried for murder or any lesser included
offense.
3. Charboneau is entitled to be released from custody upon posting bail securing his
appearance in Jerome County case nos. I027 and/or 1028 at such times as are necessary and
ordered by the presiding judge, in the amount of $20,000 cash or surety.
4. The court reporter is directed to prepare a transcript of the hearing held Friday, April
10, 2015 at 2:00 p.m. before the district court in Jerome County at the earliest possible time, at
the expense of Jerome County.
5. Counsel John Lynn and Brian Tanner shall continue to represent Charboneau upon
appeal, and upon any proceedings instituted in Jerome Case nos. I 027 or I 028, at the expense of
Jerome County. Unless otherwise ordered by the Idaho Supreme Court, monitoring of counsel's
attorney fees and costs shall be by the Idaho Supreme Court.
6. Charboneau shall be transported forthwith by the Jerome County Sheriff to the Idaho
State Correctional Institution pending further orders regarding his custody or bond status by the
Idaho Supreme Court.
7. The portion of this Judgment granting Charboneau a new trial is STAYED pending
the outcome of any appeal to the Idaho Supreme Court, subject to any further order of the Idaho
Supreme Court.
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8. The portion of this Judgment vacating the conviction and sentence imposed in Jerome
County in case nos. 1027 and/or 1028 upon a charge of first degree murder IS NOT AND WILL
NOT BE STA YED by the District Court pending any appeal.
8. The portion of this Judgment granting Charboneau bail in the amount of $20,000 is
HEREBY STAYED pursuant to I.A.R. 13(b)(8) and (14) for no more than fourteen (1 4) days
from the date of the clerk's file stamp upon this Judgment.

DATED this

ft day of April, 20 15.
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CERTIFICATE OF SERVICE

Jj_

I, Deputy Clerk for the County of Jerome, do hereby certify that on the
day of April
2015. I have filed the original and caused to be senred a true and correct copy of the above and
foregoing document:
Ken Jorgensen
Deputy Attorney General
700 W. State St., 4th Floor
PO Box 83720
Boise, rD 83 720-00 I 0

_ U.S. MaiJ, Postage Prepaid
Hand Delivered
_ 0 emight Mail
_ Telecopy

John Lynn
6661 N. Glenwood
Boise, ID 83714
johr johnlynnlaw.com

_ U.S. Mail, Postage Prepaid
Hand Delivered
_ Overnight Mail
_ '!)recopy
_0:mail

Brian Tanner
401 Gooding St. N . . uite L07
Twin Falls, ID 83301

_ U.S. Mail Postage Prepaid
Hand Deli ered
_ Overnight Mail
_ ~ecopy
-vt,mail

John Horgan

U.S. Mail Postage Prepaid
(. Hand Delivered
_ Overnight Mail
_ Telecopy
Email

Jerome County Prosecutor
233 W. Main St.
Jerome ID 83338

J rome CoW1ty SherifT

Maureen Nevvton
Minidoka County Court Reporter
modox@pmt.org

efmru1

_ U.S. Mail, Postage Prepaid
f. Hand Delivered
_ Overnight Mail
_ Telecopy
Email

U.S. Mail Postage Prepaid
Hand Delivered
_ 0 emight Mail
Telecopy
[.._ mail

1

Deputy Cl rk

662 of 686

APR. 14. 201 5 2: 00PM

0. 876

ID ATTY GE N - C, MD IV

P. 2
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LAWRENCE G. WASDEN
Attorney General
State of Idaho

PAUL R. PANTHER
Deputy Attorney General
Chief, Criminal Law Division

2015 APR 1Y Prl -2 17
,..

'

11

""

~- - -

KENNETH K. JORGENSEN
Idaho State Bar# 4051

DEP UT Y CL,- · ·\

Deputy Attorney General
P. 0. Box 83720
Boise, Idaho 83720-001 O
(208) 334-4534

IN THE DIS1RICT COUF~T OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR JEROME COUNTY

JAIMI DEAN CHARBONEAU,
Petitioner-Respondent,
VS.

STATE OF IDAHO,
Respondent-Appellant.

)
)

Jerome Co. Case No.

)
)

CV-2011-638

)
)
)
)
)

Supreme Ct No.
AMENDED NOTICE OF
APPEAL

--------------)
TO: JAIMI DEAN CHARBONEAU, THE ABOVE-NAMED RESPONDENT, JOHN
C_ LYNN, 6661 GLENWOOD ST, BOISE, ID 83714, BRIAN M. TANNER, 137
GOODING ST WEST, TWIN FA LLS, JD 83301, AND THE Cl.ERK OF THE
ABOVE-ENTITLED COURT:
NOTICE IS HEREBY GIVEN THAT:
1.

The above-named ;:ippellant, State of Idaho, appeals against the

above-named respondent to the Idaho Supreme Court from the DECISION ON
MOTIO~J FOR SUMMARY JUtfGMem JUDGMENT, entered in thia above-

AMENDED NOTICE OF APPEAL - 1
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ID ATTY GEN - CRIM DIV

APR.14.2015 2:00PM

NO. 876 •.. ·1 3

Q
entitled action on the 23Fd day ef MaFGh, 2Q1e 14th day of April, 2015, the
Honorable Robert J. Elgee presiding. +ms appea/ 1,,tll/ se per:feetefi...~
jrl8§M8Rt. 1./\.R.

2.

17(e)E2).

The state has a right to appeal to the Idaho Supreme Court, and

the judgments or orders described in paragraph 1 above are appealable orders

under and pursuant to Rule 11(a)(1), I.AR.
3.

Preliminary statement of the Issue on appeal: Whether the district

court erred in ruling on the statute of limitations, successive petition and res
judlcata bars; sufficiency of the evidence to support certain findings; whether
there were Issues of material fact that required an evidentlary hearing; the district
court's hearsay rulings; and the scope of Brady.

4.

To undersigned's kl'lowledge, no part of the record has ~een

sealed.
5.

The appellant requests the preparation of the following portions of

the reporter's transcript:
{a)

The hearing on the State's Second Motion for Summary

dismissal, held May 24, 2013 (Sue Israel, reporter, estimated pages unknown);
{b) The evldentiary hearing, which started October 16, 2013 and
continued thereafter (Sue Israel, reporter, estimated pages unknown);
(c} The continued evidentiary hearing, held November 25, 2013
(Sue Israel, reporter, estimated pages unknown);
(d) The oral argument on the evidentiary hearing, held December
9, 2013 (Sue Israel, reporter, estimated pages unknown);

AMENDED NOTICE OF APPEAL - 2
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Q
(e)

The oral argument on Charboneau's motion for summary

judgment, held September 19, 2014 (Sue Israel, reporter, estimated pages
unknown}.
6.

Appellant requests the normal clerk's record pursuant to Rule 28,

7.

I certify:

I.AR.

That a copy of this notice of appeal is being served on each

(a)

reporter of whom a transcript has been requested as named. below at the
address set out below:
SUE ISRAEL
Court Reporter

Jerome County Courthouse
233 WMaln St

Jerome, Idaho 83338
(b)

That arrangements have been made with the Jerome County

Prosecuting Attorney who will be partly responsible for paying for the reporter's
transcript;
(c)

That the appellant is exempt from paying the estimated fee

for the preparation of the record because the State of Idaho is the appellant (I.C.
§ 31-3212(2)};

(d)

That there is no appellate filing fee since this is an appeal In

a post-conviction case (I.A.R. 23(a)(10));
(e)

That service Is being made upon all parties required to be

served pursuant to Rule 20, I.A.Ft

AMENDED NOTICE OF APPEAL· 3

665 of 686

APR. 14. 2015 2:00PM

ID ATTY GEN - CRIM DIV

~
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DATED this 14th day of April, 201 .

CERTIFIC[ffE OF M8JLING

I HEREBY CERTIFY that l have this 14th day of April, 2015, caused a true
and correct copy of the attached AMENDED NOTICE OF APPEAL to be placed
in the United States mail, postage prepaid, addressed to:
THE HONORABLE ROBERT J. ELGEE
Jerome County Courthouse
233WMain St
Jerome, Idaho 83338
JOHN C. LYNN
6661 Glenwood St
Boise, ID 83714
BRIAN M. TANNER
137 Gooding St West
Twin Falls, ID 83301
SUE ISRAEL
Court Reporter
Jerome County Courthouse
233WMain St
Jerome, Idaho 83338

HAND DELIVERY
MR. STEPHEN W. KENYON
CLERK OF THE COURTS
P.O. Box 83720
Boise, Idaho 83720-0101

KKJ/pm
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JOHN C. LY~'N
Attorney at Law

6661 N. Glenwood
Boise,ID 83714
208.860.5258
john@iohnlynnlaw.com

ISB #1 548

BRIAN M. TANNER
Tanner Law PLLC
401 Gooding St. . Suite l 07
Twin Falls, ID 83301
208.735.5158

ISB# 7450

Attorneys for Petitioner
IN THE DISTRJCT COURT or THE FIFTH JUDI.CIA L DJ STRICT OF TIIE STATE OF
IDAHO, IN AND FOR THE COUNTY OF JEROME

JAMI DEAN CHARBON.EAU
Case No. CV ll-638

Petitioner,

ORDER TO PREP ARE TRANSCRIPT

V,

STATE OF IDAHO
Respondent.

THE COURT, having co 1sidered the Petittoner's MCJtion to Prepare Transcript, and
having fmmd good cause therein, IT IS HEREBY THE ORDER OF THE COURT, that the bond
and status hearing transcript, which hearing took place April 10, 20 I 5 at 2:00 p.m., be prepared

and made available to all partiesv--+

DATED This

t3

G)

~

--t ;( f~.ftc.)·

~I , , .

day of April 2015.

HONORABLE JUDGE
ORDER TO PREP ARE TRANSCRIPT - 1
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In the Supre~C1())~t1:~t {),fGthe State of Idaho
Jt.?-0 .>.£ -

\

?

?)_

. ., ~R c.\ ?\'\ ~.,.
l~is ?;. 1~ ~Jntx~~
JAlMl DEAN CHARBONEAU, ~ \ l ) _ l : ; : : : ~
}---;: ,,
Petitioner-Respondent,
\1.>'< Dt.'r\.\1"' )' ~:. ORDER
)
v.
)
Supreme Com1 Docket No. 43015-2015
)
Jerome County No. CV-2011-638
STATE OF IDAHO,
)
)
Ref 15-179
Respondent-Appellant.
)

WHEREAS, on April 14 2015, the district court entered a judgment in Jerome County Case
No. CV-2011-63 8 which among other things, vacated the conviction and sentence of Jaimi Dean
Charboneau (Defendant) for the crime of mmder in the first degree, ordered a new trial, and set bail
in the amount of $20,000; and
WHEREAS, on April 14, 2015, the State ofldaho filed a Notice of Appeal, a Motion for an
Ex Parte Stay ofthe District Courfs Judgment, and a Motion for a Stay of the Judgment During the
Pendency of the Appeal;
THEREFORE, IT IS ORDERED AS FOLLOWS:

l. The State's Motion for an Ex Parte Stay of the District Court's Judgment is GRANTED
and the Judgment is stayed until this Court decides the State' s Motion for a Stay during the
pendency of the appeal;
2. The Defendant can have whatever time is necessary to file a brief and any other
documents in response to the State's Motion for a Stay during the pendency of the appeal~
3. The State shall have seven (7) days from the date the Defendant files a brief to file a
reply brief.
ORDER - Docket No. 43015-2015
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0

DATED this

?- l

day of April, 2015

By Order of the Supreme Court

Stephen~

I!1
IIii

cc:

Zn~':

Cle~~

Jaimi Dean Charboneau, pro se
Counsel of Record

I

I

I

!I

i

I

ORDER-Docket No. 43015-2015
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FAX No, 12087342383
'W

TANN ER LAW OFF ICE

JOHNC.LYNN
Attorney at Law
6661 N. Glenwood ··
Boise, ID 83714
208.860.5258
john@johnlynnlaw.com
ISB #1548

p, 002/ 006

lli/S

BRIAN M. TANNER
Tanner Law PLLC
401 Gooding St. N. #107
Twin Falls, ID 83301
208.735.5158
ISB# 7450
Attorneys for Petitioner/Cross-Appdlant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL
DISTRICT OF TID3 STATE OF IDAHO,
IN AND FOR 1HE C'.OUNTY OF JEROME

JAIMI DEAN CHARBONEAU,

)

) Case No. CV-2011-638
Petitioner,

v.

)

) Supreme Ct. No. 43015

THE STATE OF IDAHO,

Respondent.

)
) NO'I1CE OF CROSS APPEAL
)
)
)

TO: I<.ENNETH K. JORGENSEN, Deputy Attorney General and Counsel for
Respondent-Appellant, nm STATE OF IDAHO:

NOTICE IS HEREBY GIVEN TI-IAT:

1
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1. The above-named Petitioner/Cross-Appellant hereby appeals against the State of
Idaho to the Idaho Supreme Court from the decision and order denying Petitioner's MOTION

TO BAR FURTHER PROSECUTION on April 10, 2015, by the Hon. Robert J. Elgee presiding
in the above-entitled case.
2. Petitioncr/Cross-Appellal(lt has a right to appeal to the Idaho Supreme Court and the
decision described in paragraph 1 above is an appealable decision under and pursuant to Rule
1l(a)(l), I.A.R.

3. Preliminary statement <J,f the issue on appeal: Whether the district court erred in
denying Petitioner's MOTION TO BAR FURTHER PROSECUTION which was based on

extraordinary prejudice to Petitioner caused by State misconduct.
4. To the undersigned's knowledge, no part of the record has been sealed. ·

5. The Petitioner/Cross-Appellant requests the preparation of the following portions of
the reporter's ~anscript in addition to that ordered by Appellant;
a. Status conference hearing held on April 10, 2015, which bas heretofore been

prepared and marked as Exhibit B ito RESPO:NDENrS RESPONSE TO MOTION FOR STAY

AND/OR VERIFIED EX PARTE MOTION FOR TEMPORARY STAY;
6. Petitioner/Cross-Appellant requests the following documents be included in the record

in addition to the standard record~p~rsuant to I.A.R. 28:
a.

MEMORANDUM IN SUPPORT OF PETITIONER'S MOTION FOR

SUMMARY JUDGMENT, filed on August 4, 2014;
b.

AFFIDAVIT OF JOHN C. LYNN IN SUPPORT OF PETlTlONEll'S

MOTION FOR SUMMARY JUDGMENT, with attached Exhibits, filed on August 4, 2014;

2

671 of 686

MAY-06-2015 WED 03:3C PM

TANNER LAW OFFICE

FAX No. 12087342383

p, 004/006

_,

~

c. BRIEF IN OPPOSITION TO PETITIONER'S MOTION FOR SUMMARY
JUDGMENT, filed Septemb.er 81 2014;
d. AFFIDAVIT OF KENNETH K. JORGENSEN, filed September 8, 2014;

e. PETITIONER'S REPLY MEMORANDUM RE: MOTION FOR SUlVIMARY .
. JUDGMENT, filed September 15, 2014;

f.

SUPPLEMENTAL AFFIDAVIT OF JOHN C. LYNN IN SUPPORT OF

PETmONER'S MOTION FOR SUMMARY JUDGMENT, filed September 15, 2014;
g. SUPPLEMENTAL RESPONSE TO STATE'S BRIEF IN OPPOSITION TO

SUMMARY JUDGMENT, filed September 23:. 2014;

h. SUPPLEMENTAL BRIEF IN OPPOSITION TO PETITIONER'S MOTION
FOR SUMMARY JUDGMENT, filed October 17, 2014~

i. AFFIDAVIT OF JOE AMAN, filed October 17, 2014;
j. AFFIDAVIT OF l~N BOALS, filed October 17, 2014;

k. AFFIDAVIT OF KENNETH K. JORGENSEN, filed October 17, 2014;

1. PETITIONER'S MEMORANDUM RE: ORDER FOLLOWIN'q SUMMARY
JUDGMENT HEARING, filed November 3, 2014;
m.

SECOND SUPPLEMENTAL AFFIDAVIT OF JOHN C. LYNN IN

SUPPORT OF PETITIONER'S MOTION FOR SUMMARY JUDGMENT, filed November 3,
'

2014;

n. REPLY TO PETITIONER'S MEMORANDUM, filed November 17, 2014;

o.

PETITIONER'S REPLY TO STATE'S SUPPLEMENTAL BRIEF IN

OPPOSITION TO PETITIONER'S1 MOTION FOR SUMMARY JUDGMENT, filed November
19, 2014;

3
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p. THIRD SUPPLEMENTAL AFFIDAVIT OF J9HN C. LYNN IN SUPPORT
OF PETITIONER'S MOTION FOR SUMMARY JUDGMENT, frilled November 19, 2014;
q. MOTION TO STRIKE. filed November 21, 2014;
r.

PETITIONER'S RESPONSE TO :STATE'S MOTION TO STRIKE, filed

November 26, 2014;
s. BRIEF IN SUPPORT OF MOTION TO STRIKE, filed December 23, 2014;
t. AFFIDAVIT OF KENNETH K. JORGENSEN IN SUPPORT .OF MOTION
'

TO STRIKE, filed December 23, 2014;

u. PETITIONER'S FINAL REPLY RE: STATE'S MOTION TO STRIKE. filed
January 6, 2015;

v. PEmIONER'S MOTION TO BAR FURTIIER PROSECUTION, filed
March 31, 2015;

w. STATE'S MOTION FOR JUDGMENT AND TO VACATE HEAR.ING, filed
. April 2, 2015;
x. PEmIONER'S REPLY TO STATE'S RESPONSE TO MOTION TO BAR

FURTHER PROSECtrrION AND MOTION FOR RECONSIDERATION, filed April 6, 2015.
7. I hereby certify that:
a. A copy of this Cross-Appeal is being served upon: SUE ISRAEL, Court
Reporter, Jerome County Courthou:se, 233 W. Main St., Jerome) Idaho, 83338.
b.

That said transcript has already been prepared as was attached to

RESPONDENT'S RESPONSE TO MOTION FOR STAY AND/OR VERIFIED EX PARTE

MOTION FOR TEMPORARY STAY, Exhibit B. Cross-Appellant is exempt from .paying for
preparation of the transcript requested because Cross-AppeJlant

is indigent.
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c. That Cross-AppeHant is exempt from paying the estimated fee for the
preparation of the additional record because· Cross-Appellant is indigent.
d. That there is no c:ross-appell'ant filin,g fee as this is a cross-appeal of a post-

conviction case (I.A.R. 23(a)( 10)).

e. That service is being made upon all parties required to be served pursuant to
Rule 20. I.A.R.

.

,.

DATED This_(_ day of May, 2015.

CERTIFICAT:E OF SERVICE
I HEREBY CERTIFY That on this._ day of May, 2015, I served a true and correct
copy of the foregoing document, as indicated below:
KENNElH K. JORGENSEN
Deputy Attorney General
Special Prosecuting Attorney
State of Idaho

SUE-ISRAEL
Court Reporter
Blaine County Courthouse
~,; I S,econd Avenue South

700 W. State St. 4th Floor
P. 0. Box 83720
Boise, ID 83720-0010

Ha.'iley, ID 83333

STEPHEN W. KENYON
Clerk ofthe Courts
STATE OF IDAHO
P. 0. Box 83720
Boise, ID 83720
~

DATED This _j__ day of May, 2015.

B ~
Co-counsel for Petitioner

·
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF TIIB
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEROME

Supreme Court No. 4- 3 OI b
Jaimi Dean Charbonea~
Petitioner,
vs.

STATE OF IDAHO,
Respondent/ Appellant,

APPEAL FROM:

)
)
)
)
)
)
)
)
)

Case No. CV 2011-638

CLERK'S CERTIFICATE OF APPEAL

FIFTH JUDICIAL DISTRICT, HONORABLE
ROBERT ELGBB, PRESIDING

Case Number from Court or Agency:

CV 2011-638

Judgment

Filed 4-14-15

Attorney for Appellant:

Attorney General, Room 210
P.O. Box 83720
Boise, ID 83720-0010

Attorney for Peri hOvlif

Brian M. Tanner
137 Gooding Street West
Twin Falls, ID 83301
JohnC. Lynn
6861 Glenwood Street
Boise, ID 83714

Appealed by:

· Attorney General's Office

Appealed against:

Jaimi Dean Charboneau

Notice of Appeal filed:
Amended Notice of Appeal filed:

4-14-14

Notice of Cross-appeal:

None

4-6-15

F LE - ORIGINAL
APR I s 2m
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Supremi Cc:;,;_<:.
: :':: c~ ,
Entereo or. ATS b

Appellate fee paid:

No

Request for additional Reporter's
transcript:

No

Request for additional Clerk's record:

No

Was reporter's transcript
requested:

Yes

Court Reporters:

Sue Israel

Additional Infonnation:
Judge Elgee ordered Brian M. Tanner and John C. Lynn to continue as counsel for the
appeal.

DATED This 16th day of April, 2015.

MICHELLE EMERSON
Clerk of the District Court
( -)

By

cvCwb

Shelly Creek, Deputy Clerk

E-Mailed: 4-16-15

...i,~ l,i

i ..~~.,

~ounty of Jerome

J~"

herebvcertlfythefor ·
:,py of the original one8{;'"9c'ho beboa lull. tr~ and cu,._
n e ~..., ye-entit~.d ac;tion.
i :. ' .
·;
,r .
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEROME

)
)
)
)
)
)
)
)
)

Jaimi Dean Charboneau,
Petitioner
vs.

State of Idaho,
Respondent/Appellant

Supreme Court No. 43015
DISTRICT COURT No. CV 2011-638
CERTIFICATE OF EXHIBITS

)
) ss.
)

STATE OF IDAHO
County of Jerome

I, MICHELLE EMERSON, Clerk of the District Court of the Fifth Judicial District of the
State of Idaho in and for the County of Jerome, do hereby certify:
That the attached list of exhibits is a true and accurate copy of the exhibits being
forwarded to the Supreme Court on Appeal.

Please note: Petitioner's Exhibit #4 7 and #48 admitted 10-17-13 in Blaine County are
handwriting samples on large tri fold boards and are referenced on the Exhibit Summary but are
not scanned.

I FURTHER CERTIFY, that there are NO CONFIDENTIAL EXHIBITS to the record

affixed the seal of the said Court this 23rd day of June, 2015.
~\\'tllCTrh
MICHELLE EMERSON
~~,
~v~
Clerk of the District Court

~
-~ ~~,
.
,
~c::,
~~
...;:

--

_.:>._,.~

?=::.
~

(1

fJ

IA

By_....,.--++...,,.A___,,_x,. , , ,:v
. =-"- - -- - - - - -

'·\.
~
.
~
·"Hr' ,\\.~~~

~

CERTIFICATE OF EXHIBITS

ShelyC;eek, Deputy Clerk
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Date: 5/14/2015

Fifth Judicial District Court - Jerome County

Time: 09:40 AM

Exhibit Summary

Page 1 of 5

User: TRACI

Case: CV-2011-0000638
Jaimi Dean Charboneau #22091, Plaintiff vs State Of Idaho, Defendant
Sorted by Exhibit Number
Storage Location

Number

Description

Result

Property Item Number

State's Exhibit 1-Shedd Interview
admitted 9-9-13 in Blaine County

Admitted

Exhibit Locker

Assigned to:

[none]

Admitted

Kenneth Jorgensen
Exhibit Locker

State's Exhibit 2--Shedd Interview
admitted 9-9-13 in Blaine County

Admitted

[none]
Kenneth Jorgensen
Exhibit Room

Assigned to:

Tanner, Brian M.

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

Assigned to:
Petitioner's Exhibit 1 - White
Envelope
Admitted 10-16-13 in Blaine
County
Petitioner's Exhibit 2 - Offender
Concern Form dated 5-14-05
Admitted 10-16-13 in Blaine
County
Petitioner's Exhibit 3 - ISCI
Resource CTR form dated 6-18-01
Admitted 10-16-13 in Blaine
County
Petitioner's Exhibit 4 - Handwritten
Note dated 6-27-03
Admitted 10-16-13 in Blaine
County
Petitioner's Exhibit 5 - Note
undated
Admitted 10-16-13 in Blaine
County
Petitioner's Exhibit 5A - Copy of
Envelope addresses to Hon. P.
Becker
Admitted 10-16-13 in Blaine
County
Petitioner's Exhibit 6 - Envelope
addressed to Jaimi D. Charboneal
Admitted 10-16-13 in Blaine
County
Petitioner's Exhibit 7 - Envelope
with name "Inmate Charboneau"
Admitted 10-16-13 in Blaine
County
Petitioner's Exhibit 7A - ISCI
Inmate Concern Form dated
6-17-01
Admitted 10-16-13 in Blaine
County
Petitioner's Exhibit 78 - ISCI
Resource Center Check Out Memc
Admitted 10-16-13 in Blaine
County

Destroy
Notification
Date

Destroy or
Return Date
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User: TRACI

Case: CV-2011-0000638
Jaimi Dean Charboneau #22091 , Plaintiff vs State Of Idaho, Defendant
Sorted by Exhibit Number
Storage Location

Number

Description

Result

Property Item Number

Petitioner's Exhibit 7C- Email
formate correspondence 11-14-04
Admitted 10-16-13 in Blaine
County
Petitioner's Exhibit 70 - Email
format correspondence 11-15-04
Admitted 10-16-13 in Blaine
County
Petitioner's Exhibit 7E -Typed
letter to Jaimi D. Charboneau
dated 6-3-01
Admitted 10-16-13 in Blaine
County
Petitioner's Exhibit 7F - Petition for
Writ of Habeas Corpus filed
11-16-01
Admitted 10-16-13 in Blaine
County
Petitioner's Exhibit 8 - Swarm
statement of Larry Gold dated
11-13-01
Admitted 10-16-13 in Blaine
County
Petitioner's Exhibit 9 - IDOC
access to court request dated
6-17-01
Admitted 10-16-13 in Blaine
County
Petitioner's Exhibit 10 - IDOC
access to court request dated
11-5-01
Admitted 10-16-13 in Blaine
County
Petitioner's Exhibit 11 - Typed
letter to G. Silvey dated 1-19-06
Admitted 10-16-13 in Blaine
County
Petitioner's Exhibit 12- Typed
letter to Lawrence Wasden dated
3-31-08
Admitted 10-16-13 in Blaine
County
Petitioner's Exhibit 13 - Envelope
with name "Charboneau 22091"
Admitted 10-16-13 in Blaine
County
Petitioner's Exhibit 14 - Seven
page handwritten letter to Judge
Becker
Admitted 10-16-13 in Blaine
County

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

Destroy
Notification
Date

Destroy or
Return Date
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Date: 5/14/2015

Fifth Judicial District Court - Jerome County

Time: 09:40 AM

Exhibit Summary

Page 3 of 5

User: TRACI

Case: CV-2011 -0000638
Jaimi Dean Charboneau #22091 , Plaintiff vs State Of Idaho, Defendant
Sorted by Exhibit Number
Storage Location

Number

Description

Result

Property Item Number

Petitioner's Exhibit 15 - Two page
IDOC Grievance form dated

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

Offered

Exhibit Room

Assigned to:

Tanner, Brian M.

Offered

Exhibit Room

Assigned to:

Tanner, Brian M.

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

3-15-04
Admitted 10-16-13 in Blaine
County
Petitioner's Exhibit 15A - One
page 1 IDOC Grievance form
dated 3-2-04
Admitted 10-16-13 in Blaine
County
Petitioner's Exhibit 158 - Page 2-3
of 3 IDHO Grievance Appeal
Admitted 10-16-13 in Blaine
County
Petitioner's Exhibit 16 - One page
IDOC Grievance form dated

4-21-03
Admitted 10-16-13 in Blaine
County
Petitioner's Exhibit 17 - IDOC
Grievance form dated 1-28-03
Admitted 10-16-13 in Blaine
County
Petitioner's Exhibit 22 - Legal mail
Log signed by inmate
Admitted 10-16-13 in Blaine
County
Petitioner's Exhibit 23 - IDOC
Offender Concern form dated
3-19-11 (4 pages)
Admitted 10-16-13 in Blaine
County
Petitioner's Exhibit 26 Transcribed Interview with M.
Hiskett
Offered 10-17-13 in Blaine
County
Petitioner's Exhibit 27 - Interview
with D. Shedd
Offered 10-17-13 in Blaine County
Petitioner's Exhibit 33 - Shedd
Exemplars (11 pages)
Admitted 10-17-13 in Blaine
County
Petitioner's Exhibit 34 - Shedd
Exemplars
Admitted 10-17-13 in Blaine
County
Petitioner's Exhibit 35 -Shedd
Exemplars
Admitted 10-17-13 in Blaine
County

Destroy
Notification
Date

Destroy or
Return Date
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Case: CV-2011-0000638
Jaimi Dean Charboneau #22091 , Plaintiff vs State Of Idaho, Defendant
Sorted by Exhibit Number
Storage Location

Number

Description

Result

Property Item Number

Petitioner's Exhibit 36 - Shedd
Exemplars
Admitted 10-17-13 in Blaine
County
Petitioner's Exhibit 37 - Shedd
Exemplars
Admitted 10-17-13 in Blaine
County
Petitioner's Exhibit 39 - TGeneral
Aff. Signed by D. Gold dated
1-29-13
Admitted 10-16-13 in Blaine
County
Petitioner's Exhibit 40- Affidavit of
Linda Strickland
Admitted 10-16-13 in Blaine
County
Petitioner's Exhibit 41 - Sample
inmate stationery
Admitted 10-16-13 in Blaine
County
Petitioner's Exhibit 42 - Sample
typed document from petitioner
Admitted 10-16-13 in Blaine
County
Petitioner's Exhibit 43 - Warden
Carlin Deposition
Admitted 10-17-13 in Blaine
County
Petitioner's Exhibit 44 - Sgt. Layne
Deposition
Admitted 10-17-13 in Blaine
County
Petitioner's Exhibit 45 - Drawing
by Charbonneau
Admitted 10-16-13 in Blaine
County
Petitioner's Exhibit 46 - Drawing
by Shedd
Admitted 10-17-13 in Blaine
County
Petitioner's Exhibit 47 Handwriting sample
demonstrative visual (ON LARGE
BOARD)
Admitted 10-17-1 3 in Blaine
County
Petitioner's Exhibit 48 Handwriting sample
demonstrative visual (ON LARGE
BOARD)
Admitted 10-17-1 3 in Blaine
County

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

Destroy
Notification
Date

Destroy or
Return Date
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Jaimi Dean Charboneau #22091 , Plaintiff vs State Of Idaho, Defendant
Sorted by Exhibit Number
Storage Location

Number

Description

Result

Property Item Number

Petitioner's Exhibit 49 CompuSearch Report
Admitted 10-17-13 in Blaine
County
State's Exhibit A- Affidavit of
Coleen Reed
Admitted 10-17-13 in Blaine
County

Admitted

Exhibit Room

Assigned to:

Tanner, Brian M.

Admitted

Exhibit Room

Assigned to:

(none]

Offered

Kenneth Jorgensen
Exhibit Room

Assigned to:

[none]

Admitted

Kenneth Jorgensen
Exhibit Room

Assigned to:

[none]

Admitted

Kenneth Jorgensen
Exhibit Room

Assigned to:

[none]

State's Exhibit H- 1989 Calendar
Admitted 10-17-13 in Blaine
County

Admitted

Kenneth Jorgensen
Exhibit Room

Assigned to:

[none]

State's Exhibit I - Deposition of K.
Randy Severe
Admitted 12-9-13 in Blaine County

Admitted

Kenneth Jorgensen
In file

Assigned to:

[none]

State's Exhibit 8- Affidavit of Kevin
Burnett
Admitted 10-17-13 in Blaine
County
State's Exhibit C- Deposition of
William Unger
Admitted 10- 17-13 in Blaine
County
State's Exhibit D- SEALED Tira
Arbaugh Death Certificate
Admitted 10-17 -13 in Blaine
County

Destroy
Notification
Date

Destroy or
Return Date

Kenneth Jorgensen
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EXHIBIT /WITNESS LIST
Date: 10/16/2013 10/17/2013-ln Blaine Co.
Hearing Type:

Evidentiary

Case Number:

CV2011-638

Before Judge: Robert J. Elgee

Clerk:

Crystal Rigby

Reporter:

Susan Israel

Jaimi Charboneau vs. State of Idaho
Attorney: Kenneth Jorgenson

Attorney: Brian Tanner. John Lynn

State's Witnesses

Petitioner's Witnesses

1- Marc Haws-1 0/17
2-Tim McNeese-10/17
3-Jim Griaas-10/17
4- Cheryl Watts-10/17
5- Michael Hiskett-10/17
6
7
8
9
10

1-Jaime Charboneau 10/16
2- Rick Runnells 10/16
3-DeWavne Shedd 10/16 -10/17
4-Lynn Terry-10/17
5
6
7
8
9
10

PETITIONER'S EXHIBITS
No.
1-White Envelope
2-0ffender Concern Form dated 5/14/05
3-ISCI Resource CTR form dated 6/18/01
4-Handwritten Note dated 6/27/03
5-Handwritten note undated
5A-Coov of Envelope addressed to Hon. P. Becker
6-Envelope addressed to Jaimi D. Charboneau
7-Envelope with name "Inmate Charboneau"
7A-ISCI Inmate Concern Form dated 6/17/01
78-ISCI Resource Center Check Out Memo
7C-Email format correspondence 11 /14/04
70-Email format correspondence 11/15/04
7E-Typed letter to Jaimi D. Charboneau dated 6/3/01
7F-Petition for Writ of Habeas Corpus filed 11/16/01
8-Sworn statement of Larry Gold dated 11/13/01
9-IDOC access to court request dated 6/17/01
10-IDOC access to court request dated 11/5/01
11-Typed letter to G. Silvey dated 1/19/06
12-Typed letter to Lawrence Wasden dated 3/31/08
13-Envelope with name "Charboneau 22091"
14-Seven page handwritten letter to Judge Becker
15-Two paae IDOC Grievance form dated 3/15/04
15a-One page I IDOC Grievance form dated 3/2/04
15B-Pg. 2-3 of 3 IDOC Grievance Appeal
16-0ne page IDOC Grievance form dated 4/21/03
17- IDOC Grievance form dated 1/28/03
22-Leaal Mail Loa signed by inmate
23-IDOC Offender Concern Form dated 3/19/11 (4 pages)

Date
10/16/13
10/16/13
10/16/13
10/16/13
10/16/13
10/16/13
10/16/13
10/16/13
10/16/13
10/16/13
10/16/13
10/16/1 3
10/16/13
10/16/13
10/16/13
10/16/13
10/16/13
10/16/13
10/16/1 3
10/16/13
10/16/13
10/16/13
10/16/13
10/16/13
10/16/13
10/16/13
10/16/13
10/16/13

Offered

Admitted

X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X

X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X

X
X
X

X
X
X

X
X

X

X
X
X

X
X
X
X
X

X
X

X
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EXHIBIT /WITNESS LIST
26-Transcribed Interview with M. Hiskett
27-Transcribed Interview with D. Shedd
33-Shedd Exemplars (1 1 pages)
34- Shedd Exemplars
35- Shedd Exemplars
36- Shedd Exemplars
37- Shedd Exemplars
39-General Aff. Signed by D. Gold dated 1/29/13
40-Affidavit of Linda Strickland
41-Sample inmate stationery
42-Sample typed document from petitioner
43-Warden Carlin Deposition
44-Sgt. Layne Deposition
45-Drawino bv Charboneau
46-Drawi ng by Shedd
47-Handwritino sample demonstrative visual
48- Handwriting sample demonstrative visual
49- CompuSearch Report

10/17/13
10/17/13
10/17/13
10/17/13
10/17/13
10/17/13
10/17/13
10/16/13
10/16/13
10/16/1 3
10/16/13
10/17/13
10/1 7/13
10/16/13
10/17/13
10/17/13
10/1 7/13
10/17/1 3

STATE'S EXHIBITS
No.
A- Affidavit of Coleen Reed
8-Affida vit of Kevin Burnett
C- Deposit ion of W illiam Unger
Dl- SEALED Tira Arbaugh Death Certificate
H- 1989 Ca lendar

Date
10/17/13
10/17/13
10/17/13
10/1 7/13
10/17/13

PUBLISHED DEPOSITIONS:
De position of M ichael Hiskett
Deposition of DeWayne Shedd

X
X
X
X
X
X
X

X
X
X
X
X
X
X
X
X

X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X

Offered

Admitted

X
X
X
X
X

X
X
X
X
X

Stip.
Stip.

10/17/13
10/17/13
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEROME
Jaimi Dean Charboneau,
Petitioner,
vs.
STATE OF IDAHO,
Respondent / Am,ellant

)
)
)
)
)
)
)
)
)

SUPREME COURT NO. 43015
DISTRICT COURT NO. CV2011-638
CERTIFICATE OF SERVICE

I, MICHELLE EMERSON, Clerk of the District Court of the Fifth Judicial District of the
State of Idaho, in and for the County of Jerome, do hereby certify that I have personally served
or mailed, by United States Mail, one copy of the CLERK'S RECORD and REPORTER'S
TRANSCRIPT to each of the Attorneys of Record in this cause as follows:
LAWRENCE WASDEN
Attorney General
Statehouse Mail Room 210
P.O. Box 83720
Boise, Idaho 83720-0010

BRIAN M. TANNER
13 7 Gooding Street West
Twin Falls, Idaho 83301

ATTORNEY FOR RESPONDENT I APPELLANT

ATTORNEY(S) FOR PETITIONER

JOHNC.LYNN
6861 Glenwood Street
Boise, Idaho 83 714

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of said this
of JILIIC12015.

23 · day

MICHELLE EMERSON

Shelly Creek, Deputy Clerk
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IN THE DIS1RICT COURT OF THE FIFTH JUDICIAL DIS1RICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEROME

Jaimi Dean Charboneau,

Petitioner
vs.

STATE OF IDAHO
Respondent I Appellant

)
)
)
)
)
)
)
)
)
)

SUPREME COURT NO. 43015
DISTRICT COURT NO. CV-2011-638

CLERK'S CERTIFICATE

I, MICHELLE EMERSON, Clerk of the District Court of the Fifth Judicial District
of the State of Idaho, in and for the Cotmty of Jerome, do hereby certify that the foregoing
CLERK'S RECORD on Appeal in this cause was compiled and bound under my direction and is a
true, correct and complete Record of the pleadings and documents requested by Appellate Rule 28.
I do further certify that all exhibits, offered or admitted in the above-entitled cause,
will be duly lodged with the Clerk of the Supreme Court.

2..3

WHEREOF, I have hereunto set my hand and affixed the seal of the said Court this
day of .1une,20I5.
MICHELLE EMERSON
Clerk of the District Court

~?JV

Shelly Creek, Deputy Clerk

CLERK'S CERTIFICATE
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